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L INTRODUCTION

1. The United States established the safeguard measure on imports of line pipe on 1 March 2000.
This action followed the determination of the U.S. International Trade Commission (USITC) that
increased imports were a substantial cause of serious injury or the threat of serious injury to the domestic
line pipe industry, based on an exhaustive and transparent investigation. Korean, Japanese, and German
producers of line pipe participated in the investigation, and their representatives had ample opportunity at
the USITC hearing on serious injury to present their views, provide relevant evidence, and review and
comment on evidence presented by other parties. In its complaint and first written submission, Korea has
not established any reason for the Panel to conclude that the U.S. decision to apply a safeguard measure
was inconsistent with the WTO Agreement on Safeguards or the General Agreement on Tariffs and
Trade 1994. Therefore, Korea has failed to meet its burden of proof as the complainant.

II. FACTUAL AND PROCEDURAL BACKGROUND

2. The USITC determined that the subject line pipe was being imported into the United States in
such increased quantities as to be a substantial cause of serious injury or the threat of serious injury."
Three of the USITC’s six Commissioners found that the domestic industry was seriously injured, and two
found that the domestic industry was threatened with serious injury.”? The vote of these five
Commissioners constituted the determination of the USITC, which is the “competent authority” for
purposes of the Safeguards Agreement.

3. The USITC’s period of investigation was the five year period from 1994 through 1998. To
obtain the most current data possible, the USITC also followed its practice of gathering data on the
partial year following the end of the most recent year, known as the “interim period,” in this case the first
six months of 1999. For comparison purposes, the USITC gathered data on the same period for the
preceding calendar year.

Import Levels

4. Information on virtually every factor and issue relating to the performance of the U.S. line pipe
industry was nonconfidential. However, it was necessary for the USITC to treat import data as
confidential because the data would have revealed confidential business information of certain
purchasers of line pipe. As explained in the USITC Report (p. I-14 n. 62), the USITC Report excluded
import data on certain Arctic-grade and alloy line pipe that were outside the scope of the safeguards
investigation. Because a small number of firms purchased the excluded products, disclosure of the
adjusted import data would have revealed confidential information about the operations of these firms.
The USITC noted that the excluded line pipe accounted for less than 10 percent of the unadjusted import
data, and that the adjusted data follows trends similar to those for unadjusted data contained in Table C-1
of the USITC Report. In this submission the unadjusted import data in Table C-1 is sometimes referred
to as the “nonconfidential data.”

' Circular Welded Carbon Quality Line Pipe, Inv. No. TA-201-70, USITC Pub. 3261 (December
1999) p. I-3 (“USITC Report”) (Exhibit USA-17).

2 USITC Report, p. I-15 n. 66.
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5. During the course of its investigation, the USITC disclosed confidential information to eligible
representatives of parties who agreed to abide by its administrative protective order. Under the order,
recipients of confidential information promised to prevent the disclosure of the confidential information
to any person not entitled to see that information. U.S. law provides for substantial sanctions for any
violation of that commitment. Persons covered by the protective order received confidential versions of
submissions by both parties and nonparties, reports compiled by the USITC staff, and the USITC report.
Nonconfidential versions of most of these materials, with confidential information deleted, are available
for public inspection. At no time did the parties to the USITC investigation question the adequacy of the
nonconfidential materials.

6. After dropping sharply between 1994 and 1995, subject imports increased in each year thereafter,
and reached their highest level in 1998. The volume of subject imports grew by over 44 percent from
1997 to 1998, as the following indexed data show:’

1994 1995 1996 1997 1998

imports from 100 68.9 70.4 1174 169.4
all countries

The nonconfidential data show that imports rose from 221,618 tons in 1997 to 331,379 tons in 1998.%

7. Imports declined slightly in interim 1999 (the first six months of 1999), as compared with interim
1998 (the first six months of 1998),” but they remained at such a high level that interim 1999 imports
exceeded whole-year imports in both 1995 and 1996. The nonconfidential data show imports of 130,753
tons in interim 1999, compared with 157,953 tons in interim 1998.¢

8. Imports measured relative to domestic production followed a similar pattern. After falling from
1994 to 1995, relative imports increased each year thereafter, nearly doubling in 1998, and then reaching

their highest level in interim 1999,

Performance of the Domestic Industry

9. In addition to the increases in the volume of line pipe imports, the USITC found, based upon its
comprehensive evaluation of the data indicative of prices, that imports typically sold for prices lower
than those for comparable U.S. products (the USITC describes this situation as “underselling”) and

* These data are contained in Table 1 to the letter from United States Re: Panel’s Request for
Information (16 February 2001) (“February 16 Letter”).

* USITC Report, p. C-4, Table C-1. As used in this brief, “tons” refers to short tons.

> As explained below, the USITC generally only compares data in interim periods with the
identical months of another year, so as to avoid distortions that could arise because of seasonal
variations. This is the USITC’s traditional practice in all of the USITC’s trade remedy investigations.

§ USITC Report, p. C-4, Table C-1.
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forced U.S. prices downward.” As the volume of these low-priced imports increased, they gained market
share at the expense of the domestic industry. The domestic industry’s market share declined from 77.3
percent in 1997 to 65.9 percent in 1998, and was 71.1 percent in interim 1998 as compared to 67.0
percent in interim 1999. (These are nonconfidential data, which follow the same trend as the confidential
information.)®

10. Coincident with the increases in imports’ volume and market share, the U.S. producers’ sales
declined from 838,000 tons in 1997 to 728,000 tons in 1998, and from 397,000 tons in interim 1998 to
273,000 tons in interim 1999.° Likewise, domestic shipments of line pipe declined from the 1997 level
of 753,000 tons to 640,000 tons in 1998, and from 389,000 tons in interim 1998 to 266,000 tons in
1999.1°

11. Consistent with the loss of sales and consequent declines in domestic shipments, domestic
production declined from 882,000 tons in 1997 to 670,000 tons in 1998, with 413,000 tons in interim
1998 as compared to 282,000 tons in interim 1999."" Notwithstanding the declines in domestic
production, the ratio of inventories to domestic production rose irregularly from 8.3 percent in 1994 to
10.9 percent in 1998, and from 9.7 percent at the end of June 1998 to 14.1 percent at the end of June
1999." While capacity followed an irregular pattern and rose slightly during the investigation period,'
the industry’s capacity utilization rate reflected the declines in production, falling from 74.0 percent in
1997 to 58.9 percent in 1998, with 62.9 percent in interim 1998 as compared to 39.8 percent in interim
1999."

12. The USITC further found that the domestic industry’s financial performance deteriorated
beginning in 1998, as import volume and market share increased.” In 1998, the year of the sharp and
sudden import increase, five of the 14 domestic firms operated at a loss in their line pipe operations, and
five additional firms had reduced operating incomes. In interim 1999, all 14 firms had reduced operating

7 USITC Report, p. I- 24-25
8 USITC Report, p. C-3, Table C-1.

? USITC Report, p. I-17. Complete data regarding domestic sales over the entire period of
investigation can be found in Table 9 on p. [1-27 of the USITC Report.

' USITC Report, p. I-17. Complete data regarding U.S. shipments over the entire period of
investigation can be found in Table 2 on p. II-13 of the USITC Report.

"' USITC Report, p.I-16. Complete data regarding domestic production over the entire period
of investigation can be found in Table 4 on p. II-20 of the USITC Report.

2 USITC Report, p. I-20. Complete data regarding the domestic industry’s inventories over the
entire period of investigation can be found in Table 7 on p. I1-24 of the Staff Report.

" USITC Report, p. I-17. Complete data regarding the domestic industry’s capacity over the
entire period of investigation can be found in Table 5 on p. 11-22 of the Staff Report.

" USITC Report, p. I-17. Complete data regarding capacity utilization over the entire period of
investigation can be found in Table 5 on p. II-22 of the USITC Report.

15 USITC Report, p. I-18-19.
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incomes compared with interim 1998, and ten of the 14 firms operated at a loss. This was in marked
contrast to the domestic industry’s financial performance in 1995 through 1997, when the industry as a
whole was more profitable and fewer or no producers operated at a loss.'® The domestic industry’s ratio
of operating income to net sales declined from 8.1 percent in 1997 to 2.9 percent in 1998, with 6.7
percent in interim 1998 and a negative 11.4 percent in interim 1999." Research and development
expenditures by the domestic industry fell each year, and were at their lowest level in 1998.'8

13. Employment-related indicators fell sharply in 1998 and interim 1999. The domestic workforce
producing line pipe fell from 1,519 workers working 3.4 million hours in 1997 to 1,286 workers and 2.6
million hours in 1998, with 1,476 workers working 1.6 million hours in interim 1998 and 1,066 workers
working 1.1 million hours in interim 1999. Total wages paid declined from $67.9 million in 1997 to
$54.3 million in 1998, with $32.4 million in interim 1998 and $21.6 million in interim 1999." Industry
productivity fluctuated during the period examined with no apparent trend.?

14. While the USITC found that the industry’s capital expenditures rose during the period
investigated, it attributed this increase to the time lag between capital spending decisions and the actual
outlay that is typical of the line pipe industry. As the USITC observed, there was evidence in the record
that 1998 capital spending reflected analysis and decisions that preceded the surge in imports in 1998,
and that some capital spending had been postponed or canceled in 1998.%!

Analysis of Other Factors Affecting the Domestic Industry, Including Conditions in the Qil and Gas
Industries

15. The USITC gave careful consideration to the argument that the decline in demand for line pipe
caused by reduced oil and natural gas drilling and production activities was a more important cause of the
line pipe industry’s serious injury than increased imports. The USITC acknowledged that there was a
substantial decline in demand for line pipe between 1998 and 1999 due to reduced oil and natural gas

'® USITC Report, p. I-18. Complete data regarding the domestic industry’s financial
performance over the entire period of investigation can be found in Table 9 on p. II-27 of the USITC
Report.

7 USITC Report, p. I-19.
'8 USITC Report, p. 1-20.

' USITC Report, p. I-19. Complete data regarding employment-related indicators over the
entire period of investigation can be found in Table 8 on p. II-24 of the Staff Report.

*0 USITC Report, p. I-19. Complete data regarding the domestic industry’s productivity over the
entire period of investigation can be found in Table 8 on p. II-24 of the Staff Report.

! USITC Staff Report, p. I-20 and n. 122. We note that capacity and capital expenditures are
not among the factors listed in Article 4.2(a) of the Safeguard Agreement which authorities are
specifically required to evaluate.
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drilling and production activity, and that this decline contributed to the serious injury experienced by the
domestic industry in 1998-1999 2

16. For several reasons, however, the USITC did not find that the decline in oil and natural gas
activities was a greater contributing factor to the industry’s serious injury than the increased imports. As
a preliminary matter, the USITC questioned whether line pipe demand was as closely tied to oil and gas
drilling and production activities as respondents claimed, and to what extent line pipe was used in
gathering, transmitting and distributing oil and gas.?

17. The Commission found that from 1994 to 1996 the domestic industry had experienced
comparable levels of declining demand. In 1994, the domestic industry had experienced only slight
operating losses, and in 1995 and 1996, the domestic industry had been healthy. The USITC concluded
that another factor must have accounted for the much lower level of industry performance under
comparable demand conditions in the latter period. The USITC found that the most significant
difference in market conditions between the later period and the 1994 through 1996 period was the
increasing presence of imports in the market.*

18. Moreover, reduced line pipe demand due to reduced oil and natural gas drilling and production
activity did not explain the dramatic shift in market share from domestic suppliers to imports. It also did
not explain the substantial decreases in line pipe prices that occurred in 1998 and 1999. These price
declines did not disproportionately affect line pipe grades that were typically used in oil and gas
“gathering” applications, but occurred across the spectrum of line pipe products.”

19. The USITC also considered several other possible causes of serious injury, but did not find that
any other cause was a greater cause of serious injury than increased imports.”® It found that competition
among domestic producers had always been a factor in the market and did not explain the recent severe
decline in domestic prices and shipments. Although two firms began production of line pipe in 1998, and
industry capacity increased irregularly by a modest amount from 1994 to 1998, the increase in capacity
was considerably less than the increase in domestic consumption during the same period.”’

20. While it appeared that some domestic producers had shifted from production of oil country
tubular goods (“OCTG,” another type of pipe often produced in the same facilities as line pipe) to other
pipe products, the USITC found that it was not clear that they had switched to the production of line pipe

22 USITC Report, p. 1-28.

# USITC Report, p. I-27-28. The USITC found that line pipe is most sensitive to changes in oil
and gas prices when used for gathering (i.e., the application closest to the wellhead), less sensitive when
used for transmitting (i.e., conveyance of oil and gas nationally and regionally), and least sensitive when
used for distributing oil and gas (i.e., conveyance of oil and gas at the local level to end users). USITC
Report, p. 11-44.

* USITC Report, p. 1-28-30.
» USITC Report, p. 1-29.
¢ USITC Report, p. 1-30-32.
7 USITC Report, p. I-30.
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as opposed to standard pipe or some other type of pipe not covered by this investigation. Therefore, the
USITC did not find that the record supported a finding that domestic producers shifted from OCTG
production to line pipe production in such substantial quantities as to be a more important cause of
serious injury than the imports.?®

21. The USITC found that, although the decline in exports in 1998 and interim 1999 exacerbated the
serious injury caused by increased imports, it was not a more important cause of serious injury than the
imports. The increase in imports in 1998 was considerably larger than the decline in exports.?’

22. The USITC also found that increases in per-unit allocated overhead and selling, general and
administrative expenses (“SG&A”) resulting from declines in the production of other pipe products such
as OCTG were not mistakenly or disproportionately attributed to line pipe, but were allocated based on
acceptable allocation methodologies. The USITC also considered whether declines in raw material costs
accounted for the decline in line pipe prices, in particular the 1998 and interim 1999 decline in the price
of hot-rolled carbon steel, the main raw material used in the production of line pipe. The USITC noted
that, overall, raw material costs were generally stable during 1994 to 1998, except for a temporary
increase in 1995. The unit cost of goods sold was 5 percent lower in interim 1999 as compared to interim
1998, which was considerably less than the almost 25 percent decline in the unit value of imports in
interim 1999 as compared to interim 1998. Thus, the USITC concluded that the decline in raw material
costs did not explain the decline in prices in interim 1999.%°

Recommendation of a Safeguard Measure by the USITC

23. After the USITC rendered its findings on serious injury or threat thereof, it conducted a further
inquiry regarding a remedy to address the serious injury and facilitate the domestic industry’s positive
adjustment to import competition. All Commissioners participated in the proceedings. In accordance
with U.S. law, those who supported the affirmative determination were then entitled to recommend
action by the United States to remedy the serious injury and facilitate adjustment. The majority
recommended a four-year tariff-rate quota (“TRQ”), subjecting any imports in excess of 151,124 tons to
a 30 percent duty in the first year, with the measure becoming progressively more liberal over its
duration.’’ Their recommended measure excluded Canada, Mexico, and a number of developing
countries. The minority recommended a four-year tariff on all imports, starting at 12.5 percent in the
first year and becoming progressively lower, with Canada and a number of developing countries
excluded.”

24, In October 1999, the USITC announced its determination that increased imports of line pipe were
a substantial cause of serious injury or threat of serious injury to the domestic line pipe industry. Five

# USITC Report, p. I-30-31.
¥ USITC Report, p. I-31.

% USITC Report, p. 1-31-32.
! USITC Report, p. I-4.

3 USITC Report, p. I-5. One of the Commissioners who found threat of serious injury,
Commissioner Askey, excluded Mexico from the recommended measure.
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measure, the Korea — Dairy panel found that “[a]s a matter of law the burden of proof rests with the
European Communities, as complainant, and does not shift during the panel process.”*

34, The Korea — Dairy panel also noted that it fell to the EC, as the complainant, to submit a prima
facie case of violation of the Safeguards Agreement.** That panel concluded further that once the EC
made its prima facie case, it was for Korea (the defending party in that dispute) to present its own
evidence and arguments showing that it had complied with the requirements of the Safeguards
Agreement at the time of its determination.” The Korea — Dairy panel then concluded that “[a]t the end
of this process, it is for the Panel to weigh and assess the evidence and arguments submitted by both
parties in order to reach conclusions on whether the EC claims are well-founded.”* The Appellate Body
affirmed the Panel’s application of the burden of proof.

35. As will be discussed below, Korea has failed to offer legally sufficient evidence and arguments
to meet its burden of proof. To the extent that it offers any claims that are both legally germane and
accompanied by sufficient argumentation, the United States rebuts those claims below.

2. Korea’s Unjustified Request for Confidential Information Does Not Excuse Its
Failure to Meet Its Burden of Proof.

36. As outlined in greater detail below in Section IV.A, Korea has failed to establish that the
voluminous confidential information it has requested is either necessary or appropriate to the Panel’s
evaluation of Korea’s claims pursuant to Article 13.1 DSU. The United States has already responded to
the Panel’s request for information in its letter of February 16, 2001. The United States believes that this
information, together with the other nonconfidential information on the record before the panel, provides
sufficient basis for the Panel to evaluate Korea’s claims. Should the Panel consider that additional
information is necessary and appropriate, the United States stands ready to assist it in identifying
appropriate information.

37. Indeed, Korea’s general assertion that the Panel is hampered in its review of the USITC’s
determination that the domestic industry was seriously injured “because much of the record data is

2 (...continued)
WT/DS33/AB/R, Report of the Appellate Body, adopted 25 April 1997, para. IV (“U.S. -~ Wool Shirts”).

“ Korea — Definitive Safeguard Measure on Imports of Certain Dairy Products, WT/DS98/R,
21 June 1999, para. 7.24 (“Korea — Dairy (Panel)”).

“ Korea — Dairy (Panel), para. 7.24. As the Appellate Body has noted, a prima facie case is
“one which, in the absence of effective refutation by the defending party, requires a panel, as a matter of
law, to rule in favour of the complaining party presenting the prima facie case.” European Communities
— Measures Concerning Meat and Meat Products, WT/DS26 and 48/AB/R, Report of the Appellate
Body, adopted 13 February 1998, para. 104 (“EC — Hormones (4B)").

“ Korea — Dairy (Panel), para. 7.24.
* Korea — Dairy (Panel), para. 7.24.
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confidential™ is plainly untrue. Virtually all of the data underlying that finding are in the USITC’s
public report. The only factors listed in Article 4.2(a) for which the data are confidential are the market
share figures, research and development expenses, and industry capital expenditures. The market share
information can be derived from the indexed, non-confidential summaries provided by the United States.
Since Korea has not raised any issues concerning the research and development and capital expenditure
data, the Panel’s ability to conduct its examination of the USITC determination is not impaired.

38. Since Korea has not made a prima facie case on its claims, the Panel has no basis to consider that
the United States has taken action inconsistent with the WTO Agreement. Therefore, any request for
confidential information at this stage would put the United States in the position of proving the
consistency of its action with the Safeguards Agreement and GATT 1994 even though Korea has not
proven otherwise. In essence, Korea is asking the Panel to presume that the United States measure is
inconsistent with U.S. WTO obligations, thus reversing the well-established burden of proof that the
complainant bears the burden of proving inconsistency with the WTO Agreement.

B. The Proper Application of the Standard of Review: Objective Assessment of Action by the
Competent Authorities and Action by Members in Applying A Safeguard Measure.

39. Article 11 of the DSU directs panels to make an objective assessment of the facts of the case and
of the applicability and conformity with the relevant covered agreements. With regard to fact-finding,
“the applicable standard is neither de novo review as such, nor ‘total deference.” ** This standard
applies to all obligations under GATT 1994 and the Safeguards Agreement. However, the inquiry may
differ depending on the type of obligation the panel is assessing.*’

40. The Safeguards Agreement obligations on the application of safeguard measures fall into two
categories: those requiring action by the competent authorities of the Member and those requiring action
by the Member itself. The objective assessment conducted by the Panel must conform to the
requirements placed on each entity.

1. Objective Assessment of Action by the Competent Authorities

41. The competent authorities conduct the investigation described in Article 3.1, which includes a
public hearing or other means for interested parties to present their views, on issues including whether a
safeguard measure would be in the public interest. Article 4.2(a) establishes that the competent
authorities evaluate all relevant factors bearing on the situation of the industry. Article 4.2(b) requires
that the investigation demonstrate the causal link between increased imports and serious injury. Articles
3.1 and 4.2(c) require that the competent authorities then publish a report setting forth their findings and

7 Korea’s First Written Submission, para. 218.
* EC - Hormones (AB), para. 116, n. 111.

¥ E.g., Argentina — Safeguard Measures on Imports of Footwear, Report of the Appellate Body,
WT/DS121/AB/R, para. 121 (“Argentina — Footwear (4B)”) (“[T]he Panel was obliged, by the very
terms of Article 4, to assess whether the Argentine authorities had examined all the relevant facts and had
provided a reasoned explanation of how the facts supported their determination.”).
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panel emphasized, a panel “shall examine whether at the time of the determination all factors listed in
Article 4.2 were appropriately considered . . . .”** Obviously, it was impossible for the USITC to
consider information that did not exist at the time of its determination and, therefore, such information
cannot form the basis for a finding that its actions were inconsistent with the Safeguards Agreement.

C. Korea Has Not Established Any Basis For The Panel To Conclude That The USITC
Determination Was Inconsistent With Articles 3 and 4 of the Safeguards Agreement.

49, Korea asserts that the USITC’s serious injury determination fails to comply with Articles 3.1 and
4.2(c) of the Safeguards Agreement, because much of the record data on which this determination is
based are confidential, and because the Commissioners of the USITC were not unanimous in finding
serious injury.” Neither of these arguments has any merit.

50. Article 3.1 of the Safeguards Agreement states that: “[t}he competent authorities shall publish a
report setting forth their findings and reasoned conclusions reached on all pertinent issues of fact and
law.” Article 4.2(c) stipulates that: “[tJhe competent authorities shall publish promptly, in accordance
with the provisions of Article 3, a detailed analysis of the case under investigation as well as a
demonstration of the relevance of the factors examined.”

51. Section IV.B, below, demonstrates that Korea has presented no grounds for the Panel to conclude
that confidential information is necessary to understand the findings and conclusions of the USITC.

52. Contrary to Korea’s argument, the fact that the Commissioners of the USITC were not
unanimous in their injury findings does not render that determination inconsistent with Articles 3.1 or
4.2(c). Articles 3 and 4 of the Safeguards Agreement impose requirements on the “competent authorities
of a Member” reach their decisions. The Safeguards Agreement does not address the question of how the
“competent authorities of a Member.” This is a matter left to the Member.

53. Under U.S. law the competent authority for making serious injury determinations is the United
States International Trade Commission (“USITC”).*® U.S. law does not require that decisions of the
USITC be unanimous.”” The decisions of the five Commissioners who made affirmative findings in this
case constitute the only determination of the USITC. The views of the one Commissioner who made a
negative decision do not constitute, and are not a part of, a determination of the USITC.*®

% Korea — Dairy (Panel), para. 7.55.
> Korea’s First Written Submission, paras. 215-224.

36 See Section 202(b)(1)(A) of the Trade Act of 1974, which states that the USITC shall conduct
safeguards investigations, and 201(a) of the Trade Act of 1974, which describes the action which the
U.S. President is required to take if the USITC determines that the prerequisites for applying a safeguards
measure have been met.

*7 Section 330(d)(5) of the Tariff Act of 1930, as amended (Exhibit USA-2). Section 330 is
codified at 19 U.S.C. § 1330.

% See Trade Act, § 202(f)(2)(C).
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54, Article 3.1 of the Safeguards Agreement provides that the “competent authorities shall publish a
report setting forth their findings and reasoned conclusions . ...”  Since the views of the Commissioner
who found in the negative do not constitute a determination of the USITC, and thus of the competent
authorities, the United States is not required by Article 3.1 to publish the views of the dissenting
Commissioner. Indeed, the United States is not obligated under the Safeguards Agreement to publish the
results of a competent authorities’ votes (if it conducts votes) or to disclose the existence of any
dissenting views. Nor are the competent authorities required to make or publish recommendations as to
the safeguard measure. The United States’ obligations are satisfied with the publication of a report
setting forth the serious injury determination made by the competent authorities. The fact that the United
States has disclosed more than is required of it by the Safeguards Agreement does not increase the
burdens imposed on it by the Safeguards Agreement.

55. Thus, the fact that a Commissioner whose views do not form part of the determination did not
agree with that determination does not undermine the decision of the five Commissioners who made
affirmative findings, which collectively constitutes the determination of the USITC, and thus of the
United States.

56. Nor does the fact that two Commissioners found increased imports to be a substantial cause of
threat of serious injury undermine the finding of the three Commissioners who found such imports to be
a substantial cause of present serious injury. The difference between a finding of serious injury and one
of threat is a matter of degree and timing; it does not involve Commissioners coming to opposite
conclusions. “Threat of serious injury” is defined by Article 4.1(b) of the Safeguards Agreement as
serious injury that is “clearly imminent.” Many of the factual findings made by the two Commissioners
who found threat of serious injury echo those of the three Commissioners who found present serious
injury. The Commissioners did not reach contrary findings of fact. After evaluating and weighing the
many factors involved in the injury analysis, the Commissioners making affirmative injury findings
merely came to somewhat different conclusions as to the timing of when serious injury had occurred or
would occur.

57. Korea’s argument concerning the Commissioners who made affirmative injury findings also fails
because the Safeguards Agreement does not require the competent authorities of a Member to choose
between serious injury or the threat thereof. Article 2 permits a Member to impose a safeguard measure
if that Member has determined that a product is being imported in such quantities and under such
conditions “as to cause or threaten to cause serious injury to the domestic industry.” The Safeguards
Agreement does not require to choose between serious injury or threat thereof. Indeed, the five
Commissioners making affirmative findings in the Line Pipe investigation might each have found
“serious injury or the threat thereof”” (without specifying which), and their collective determination
would still have been consistent with the requirements of Article 2 of the Safeguards Agreement.

58. In sum, the United States complied fully with its obligations under Articles 3.1 and 4.2(a) of the
Safeguards Agreement in reaching its determination of serious injury to the domestic industry. The
USITC Report contains extensive data for each relevant economic factor, and these data were thoroughly
and systemically examined by the USITC, as described above. In other words, the USITC Report
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provides “reasoned conclusions” on “all pertinent issues,” and this report contains “a detailed analysis,”
including “a demonstration of the relevance of the factors examined.”>

D. Korea Has Not Established Any Basis for the Panel to Conclude That the USITC’S
Determination of Increased Imports Is Inconsistent With Article 2 of Safeguards
Agreement.

1. Introduction
59. Article 2.1 of the Safeguards Agreement provides that:

A Member may apply a safeguard measure to a product only if that Member had
determined, pursuant to the provisions set out below, that such product is being imported
into its territory in such increased quantities, absolute or relative to domestic
production, and under such conditions as to cause or threaten to cause serious injury to
the domestic industry that produces like or directly competitive products. (footnote
omitted) (emphasis added).

60. The USITC found that after declining between 1994 and 1995, imports on an absolute basis
increased each year thereafter, and rose sharply in 1998. Although imports declined modestly from
interim 1998 to interim 1999, they remained at very high levels; the USITC stressed that imports in
interim 1999 exceeded in just 6 months the levels of full year 1995 and 1996 imports.®

61. Imports relative to domestic production also declined between 1994 and 1995, but then rose each
year thereafter. The ratio of imports to domestic production nearly doubled in 1998, and reached its
highest level in interim 1999.9

62. Korea contends that the USITC violated Article 2.1 of the Agreement on Safeguards because
imports did not increase either absolutely or relative to domestic production.” As an initial matter,
Korea ignores that the Agreement does not require an increase in both the absolute quantities of imports
and the quantities relative to domestic production. Rather, Article 2.1 of the Safeguards Agreement
explicitly states that the product should be imported in such increased quantities, absolute or relative to
domestic production. This disjunctive language is unambiguous, and, under the customary rules of
interpretation reflected in the Vienna Convention, must be read according to its ordinary meaning,* i.e.,
that a Member may apply a safeguard measure to a product that has been imported in either absolute

> See United States — Definitive Safeguard Measures on Imports of Wheat Gluten from the
European Communities, Report of the Appellate Body, WT/DS166/AB/R, para. 160 (22 December 2000)
(“US-Wheat Gluten (AB)").

60 USITC Report, p. I-14.
' USITC Report, pp. I-14-15.
%2 Korea’s First Written Submission, para.192.

® Vienna Convention on the Law of Treaties Between States and International Organizations or
Between International Organizations, Art. 31.1 (“Vienna Convention™).
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increased quantities or increased quantities relative to domestic production. Therefore, to meet the
burden of proof establishing that the USITC improperly found an increase in imports, Korea would have
to establish that there was neither an absolute increase nor an increase relative to domestic production.

63. Korea has not met this burden. As a matter of law, Korea has not pointed to any provision of the
Safeguards Agreement that requires the examination of consecutive six-month periods to evaluate the
increase in imports. And, as a factual matter, the evidence shows that imports did increase at the end of
the investigation period.

2. There Was a Recent, Sudden, Sharp, and Significant Increase in Imports, Both in
Absolute and Relative Terms.

a. The Increase in Imports Was in the “Recent Past.”

64. The USITC collected and evaluated data, including import data for a period of five full years
plus the first six months of 1999. In analyzing the import data, the USITC paid particular attention to the
most recent part of the period of investigation, the full year 1998 and interim 1999. The USITC noted
that imports “rose sharply” in 1998 on an absolute basis, and “nearly doubled” relative to domestic
production. The USITC recognized that imports, on an absolute basis, declined somewhat from interim
1998 to interim 1999, but it put this decline in perspective by noting that imports remained at very high
levels in interim 1999, exceeding in six months total imports in both 1995 and 1996. Moreover, on a
relative basis, imports in interim 1999 were at their highest level of the entire five-and-a-half year period
of investigation.*

65. Korea attempts to refute the USITC’s finding by crafting its own preferred period to assess
increased imports, which it deems to be the last six months of 1998 and the first six months of 1999,
Korea would have the Panel focus exclusively on this period and ignore all other data, including the most
recent full-year data for 1998. Korea would contrive the period to show a decline in imports. It can only
do so by limiting the examination to two six-month increments (i.e., the first half of 1998, the second half
of 1998, and the first half of 1999).

66. The USITC, consistent with its longstanding practice in safeguards investigations (as well as
antidumping and countervailing duty investigations), collected import and domestic industry data
enabling it to make year-to-year comparisons. The USITC customarily gathers and evaluates import data
on a calendar year basis with extra data on interim periods,*’ and not on the basis of arbitrarily defined
snapshots of time. That the USITC followed its long-standing approach in examining increased imports
demonstrates neutrality and lack of bias in its analysis. The use of interim-period-to-interim-period
comparisons for 1998 and 1999 was consistent with its long-standing practice and, unlike Korea’s
proposed alternative methodology, not chosen to achieve a particular result. A comparison of
“mismatched” interim periods could create distortions because of seasonal changes in market conditions.
Under the applicable standard of review pursuant to Article 11 of the DSU, this Panel should not re-

¢ USITC Report, pp. I-14-15.

% There may be cases where there is a reason for deviating from the calendar year. For example,
in cases involving agricultural products it may be more rational to collect data on a crop year basis.
There was, however, no such reason to depart from a calendar year basis in this case.
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weigh the evidence before the USITC, and should not disturb the USITC’s findings so long as they are
objective.*

67. The 12-month period of investigation suggested by Korea would not permit an investigating
authority to conduct the analysis required by the Safeguards Agreement. Articles 2.1 and 4.2(a)
contemplate a comparative evaluation of imports over time, and a one-year period would hardly suffice.
A determination of whether imports have increased could not, by its very nature, be static. In order to
determine whether the product has been imported in increased quantities either absolutely or relative to
domestic production, the competent authority must look at the quantities both for the imports and for
production of the domestic like product over a period of years.

68. Korea essentially is arguing either that the Safeguards Agreement mandates the use of the
abbreviated period to assess increased imports, or that the Panel should substitute its judgment for that of
the USITC as to what constitutes the appropriate period for assessing increased imports. Both arguments
fail.

69. Nothing in the Safeguards Agreement compels the use of any particular period, let alone the
arbitrarily-defined period advocated by Korea. Article 2 states that the determination is to be made
“pursuant to” the other provisions set out in the Agreement. Article 4.2(a) likewise does not specify any
particular analysis or period of investigation, but requires that competent authorities evaluate all relevant
factors of an “objective and quantifiable nature” having a bearing on the situation of the industry,
including “the rate and amount of increase in imports of the product concerned in absolute and relative
terms.” The ordinary meaning of the term “objective” is “neutral or unbiased.”®” As long as the
competent authorities base their determination concerning increased imports on objective, i.e. unbiased,
data, it meets the Agreement’s requirements concerning the evaluation of import data to address the
question of increased quantities of imports.

70. On the other hand, if Korea is asking the Panel to substitute its judgement for that of the USITC
as to the appropriate period for assessing whether there were increased imports, Korea’s argument also
must be rejected. Such de novo review of this issue by the Panel would be inconsistent with the
appropriate standard of review.

b. The Absolute Increase in Imports

71. In absolute terms, subject imports declined in the second year of the period of investigation, but
then increased in each subsequent year, culminating in a large increase in 1998. The nonconfidential
data show that imports rose from 221,618 tons in 1997 to 331,379 tons in 1998.°® This increase in
imports in 1998 most certainly was a “sudden and sharp increase” in the “recent past.”

% See Korea—Dairy (Panel), para. 7.24.

67 See The New Shorter Oxford English Dictionary, Clarendon Press 1993 (defining objective as
“presenting facts uncoloured by feelings, opinions or personal bias”).

68 USITC Report, p. C-4, Table C-1.
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72. The decline in imports between interim 1998 and interim 1999 was relatively modest and
irregular, and imports remained at high levels. In other words, the decline over the interim periods did
not negate the sudden and sharp increase in imports that immediately preceded it. Imports in the six
months of interim 1999 were still greater than full year 1995 or 1996 imports.

73. Even the import data for the 12-month period urged by Korea would not support its argument.
Korea makes various assertions regarding the import data that are simply incorrect. Korea states that
“imports declined continuously for a full 12 months prior to the determination by the ITC;”* that “during
the “recent past” -- i.e., the interim six month period of 1999 -- imports declined;”’® and that imports “had
already begun a steady, sustained pattern of decline over four quarters.””' As explained in the USITC
Report, monthly import data show that imports actually increased toward the end of interim 1999. In
May, June and July 1999, monthly import volumes were again at levels comparable to the very high
levels of 1998.7% Thus, it is wrong to say that imports “declined continuously” for a full 12 months,” or
that they declined “during” interim 1999, or that they showed “a steady, sustained pattern of decline”
over four quarters. Korea has failed to meet its burden of proof to show that there was not an absolute
increase in imports.

74, In sum, it is clear that there was an recent, sudden, sharp, and significant increase in the absolute
levels of imports in the recent past. Even if there were not, however, the requirements of Article 2.1 of
the Safeguards Agreement would be satisfied. Article 2.1 requires that there be increased imports,
“absolute or relative to domestic production.” As explained below, the increase in imports relative to
domestic production extended into interim 1999.

c. The Relative Increase in Imports

75. As with absolute import levels, imports relative to domestic production declined in 1995, but
rose in each subsequent year, and nearly doubled in 1998. The level of relative imports continued to
increase in interim 1999, when it rose to its highest level.

76. Korea claims that nonconfidential data show that imports relative to domestic production
declined over the interim periods.” This is incorrect. The nonconfidential data show that the ratio of
imports to domestic production rose from 38.26 percent in interim 1998 to 46.33 percent in interim
1999.

Korea’s First Written Submission, para.194.

Korea’s First Written Submission, para. 202 (emphasis in original) .
Korea’s First Written Submission, para. 205.

72 USITC Report, pp. I-29 and 1-48 n.90.

Korea’s First Written Submission, para. 207.

74

See USITC Report, p. C-4, Table C-1. The percentages are derived by dividing the total
quantity of imports by U.S. producers’ production quantity in each period, as follows: 157,953/412,872 =
38.26 percent for interim1998; 130,753/282,247 = 46.33 percent for interim 1999,
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77. Korea criticizes the USITC for comparing data from the first half of 1998 to data from the first
half of 1999 in concluding that imports relative to domestic consumption rose to their highest level in
interim 1999, and suggests that the USITC should have compared the first six months of 1999 with the
last six months of 1998.” As noted above, the USITC traditionally compares interim periods consisting
of the same months. Comparing comparable interim periods is the USITC’s traditional practice, which it
uses in all trade remedy investigations; it did not choose these months to “capture” any particular trend in
imports.

78. In sum, it is clear that there was an increase in imports relative to domestic production in the
recent past. This relative increase alone fully satisfies the requirements of Article 2.1 of the Safeguards
Agreement.

3. The USITC’s Findings Of Increased in Imports Are Consistent With the Decisions
of the Panel and the Appellate Body in Argentina-Footwear.

79. To support its argument that imports did not increase, Korea relies on the Appellate Body’s
statement in Argentina-Footwear that “recent” imports must be examined in connection with the increased
imports criterion, and that the investigation period should be the “recent past.”’® The Appellate Body did
not specify what period would qualify as “recent” and suggested that the investigation period should be
long enough for the competent authorities to discern trends.”’

80. The USITC’s decision is consistent with these standards. Although the USITC’s investigation
covered a five-and-one-half-year period, the USITC clearly paid special attention to the most recent
import levels and trends, those in 1998 and in interim 1999. It noted that the subject imports increased in
each of the last three years of the period of investigation. In the last full year of the period of
investigation, imports increased in absolute terms by over 44 percent, and nearly doubled relative to
domestic production.

81, The circumstances which concerned the Panel and Appellate Body in Argentina-Footwear are
simply not present in this case. In that dispute, the subject imports declined for three consecutive years
before the imposition of the safeguards measure. Imports declined continuously both in absolute terms
and relative to domestic production.”® The magnitude of those declines was significant; the Panel noted
that “between 1993 and 1996, the absolute volume of imports declined by 38 percent, and the ratio of
imports to production was nearly halved, from 33 percent to 19 percent.””” Thus, an increase in imports
could only be found on an end-point-to-end-point basis (between 1991 and 1995), but not in the

7> Korea’s First Written Submission, para. 208.
¢ Korea’s First Written Submission, para. 197.

77 The Appellate Body stated: “we do not dispute the Panel’s view and ultimate conclusion that
the competent authorities are required to consider the trends in imports over the period of investigation
(rather than just comparing the end points) under Article 4.2(a). Argentina-Footwear (AB), para.129.

" Argentina-Footwear (Panel), paras. 8.153 and 8.155.
7 Argentina-Footwear (Panel), para. 8.160.
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intervening trend over the period of investigation nor in the last three years of the investigative period.® It
was in the context of rejecting this end-point-to-end-point method of finding an increase in imports that
the Appellate Body directed a focus on the “recent past.”

82. Korea’s method of breaking out annual import data in such a way as to capture a brief and slight
decline in imports is as arbitrary and results-oriented as the end-point-to-end-point comparison that the
Panel found lacking in Argentina-Footwear.®'

83. Korea has failed to show, as a matter of law, that the period it proposed for assessing increased
imports is mandated by the Safeguards Agreement or by Appellate Body and panel decisions interpreting
the Agreement. It also has failed, as a factual matter, to show that there was not an absolute or relative
increase in imports based on the USITC’s traditional method of collecting import data. In sum, Korea has
failed to meet its burden of making a prima facie case that the increase in imports required by Article 2.1
of the Safeguards Agreement did not occur.

E. The USITC’s Determination of Serious Injury Caused by Increased Imports Is Consistent
With Article 4 of The Safeguards Agreement.

84, After determining that line pipe was imported in increased quantities, the USITC evaluated the
relevant factors having a bearing on the situation of the domestic line pipe industry to determine whether
that industry was either seriously injured or threatened with serious injury, and if so, whether that injury
or threat was caused by the increased imports. After a thorough and objective evaluation of the evidence,
the USITC answered both questions in the affirmative, determining that the increased imports caused
serious injury to the domestic industry. In addressing these questions, the USITC fully complied with
U.S. obligations under Article 4 of the Safeguards Agreement.

1. Significant Overall Impairment in the Position of the Domestic Industry

85. In determining that the domestic industry was seriously injured, the USITC relied on the domestic
safeguards statute, which defines “serious injury” identically to the Safeguards Agreement definition, i.e.,
as “a significant overall impairment in the position of the domestic industry.”®* The USITC evaluated all
enumerated factors set out in Article 4.2(a) and “other” factors that it found to be relevant, including
capacity, shipments, inventories, capital expenditures, research and development expenses, and prices.”

86. As described in detail above, virtually all of the factors demonstrated a significant overall
impairment in the domestic industry’s condition beginning in 1998. Based on its objective and complete
evaluation of these factors, the USITC concluded:

In view of the sharp declines in 1998 and interim 1999 in virtually all domestic industry
indicators, including domestic industry production, capacity utilization, shipments, sales,

0

® Argentina-Footwear (Panel), para. 8.153.

oo

' Argentina-Footwear (Panel) paras. 8.153-8.165.

2

e

Safeguards Agreement, Article 4.1(2).
* USITC Report, pp. I-15 through 1-20, and pp. [-38-44,

w0
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market share, financial performance, employment, hours worked, and wages paid, and the
increase in inventories, we find that the domestic industry is seriously injured.*

Korea’s submission completely disregards this overwhelming evidence of serious injury.

87. Korea’s argument that a one-year downturn from a historical high in an industry should not be
viewed as a “significant overall impairment” of the industry®” has no basis in the Safeguards Agreement.
Article 4.1(a) of the Agreement defines “serious injury” as “a significant overall impairment in the
position of the domestic industry.” As Korea itself explains, the word “impair” is defined as “to weaken
or make worse, to lessen in power,” “overall” indicates that such impairment must be widespread and
comprehensive, and “position of the domestic industry* denotes its overall health.”® The downturn
experienced by the U.S. industry was sufficient to satisfy the Safeguards Agreement’s requirements from
serious injury or threat of serious injury caused by increased imports.

88. The record before the USITC contained extensive evidence to satisfy fully each of these
components of the definition of serious injury. As explained in detail above in paragraphs 8-13, the
condition of the domestic line pipe industry deteriorated greatly in 1998, and in interim 1999 as compared
with interim 1998. This deterioration was observable in virtually every factor examined by the USITC
and broadly affected industry participants. There is no basis for arguing that this did not amount to an
“impairment” of the domestic industry, or that this impairment was not widespread and comprehensive.
Korea can point to no credible evidence in the record that this impairment did not affect the domestic
industry as a whole, or that the industry was affected unevenly.

a. The USITC’s Methods of Collecting and Evaluating the Injury Data Was
Reasonable.
89, Korea has provided neither a legal nor a factual basis that would compel the Panel to conclude

that Article 4.2(a) requires the use of data that excludes all products other than line pipe.¥’ As alegal
matter, the provision requires the consideration of “factors” -- that is, categories of data like import
volume and profitability -- and requires that they be “relevant” as well as “objective and quantifiable.”
However, it does not speak to how the competent authorities may quantify these factors. It certainly does
not prevent the use of statistics that reflect, in part, products other than those under investigation, as long
as they serve to quantify the factor in question with respect to the product in question.

90. In collecting and evaluating the injury data with respect to line pipe, the USITC recognized that
most of the producers of this product also made other types of pipe, including OCTG, standard pipe, and
structural pipe.*®

8 USITC Report, p. I-20.

Korea’s First Written Submission, paras. 245-251.
Korea’s First Written Submission, para. 247.
Korea’s First Written Submission, paras. 226-236.
8 USITC Report, p. -25.




United States — Definitive Safeguard Measures on First Submission of the United States
Imports of Circular Welded Carbon-Quality Line Pipe from Korea March 23, 2001 - Page 22

91. The USITC addressed the Korean and Japanese respondents’ arguments that the production of
other pipe products by the line pipe producers would affect the line pipe industry’s performance
indicators. It explained:

The Commission carefully evaluated company allocation methods in the course of
tabulating questionnaire and other data. In the case of line pipe that was double or triple
stenciled, allocations were made on the basis of the product’s end use and other
acceptable accounting methodologies. See report at II-31. Commission staff verified the
allocations of two of the largest firms and found them satisfactory.”

92. For the large majority of the factors considered by the USITC, Korea has failed to provide any
reason to believe that the production of other pipe products in the U.S. producers’ facilities affected the
data. Statistics on domestic production, shipments, sales, market share, and inventories of line pipe are
all wholly unaffected by the allocation issues raised by Korea. In fact, the only flaws that Korea alleges
go to capacity utilization and profitability, an implicit acknowledgment by Korea that other factors were
not affected.”

93. Some allocation issues will always be present in a safeguards investigation involving a product
that is made in productive facilities also used to produce other products. The fact that certain allocations
are necessary does not imply that a Member has failed to evaluate industry-specific factors “of an
objective and quantifiable nature,” as required by Article 4.2(a) of the Safeguards Agreement. As noted
above, the USITC carefully evaluated company allocation methods and verified the allocations of two of
the largest U.S. producers.

94, With respect to capacity utilization, the USITC recognized that this factor “may not be as certain a
measure of injury in this industry as compared to others, given the ability of domestic producers to shift
production among various pipe products.”" It concluded nevertheless, that “the sharp decline in capacity
utilization is consistent with other indicators of poor domestic industry performance in 1998 and interim
1999 and supports an affirmative determination of serious injury.””* In other words, in addition to
carefully scrutinizing allocation methods, the USITC also indirectly tested the data by its consistency with
other trends and found it to be reliable.

95. The USITC specifically addressed Korea’s arguments that low production quantities and sales of
OCTG distorted the profitability data on the line pipe industry. The USITC explained:

We are satisfied that increases in per-unit allocated overhead and SG&A resulting from
declines in the production of other pipe products such as OCTG were not mistakenly or
disproportionately attributed to line pipe. Increases in per-unit overhead and SG&A were
allocated by the domestic producers in proportion to their sales of end products or based
on other acceptable allocation methodologies. As indicated above, the Commission

8 USITC Report p. I-16 n.75.
0 Korea’s First Written Submission, para. 226.
° USITC Report, p. I-17 n.85.
%2 USITC Report, p. I-17 n.85.
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verified the data furnished by two of the largest domestic producers of line pipe and found
the allocations made to be reasonable.”

96. Korea’s argument with respect to the domestic industry’s profitability data rests entirely on a
faulty premise. Korea asserts that OCTG shipments declined much more severely than shipments of line
pipe and other pipe products made by the U.S. firms.” These disproportionate declines in OCTG
shipments were significant, according to Korea, because U.S. producers allocated fixed costs to the
various products they produced in proportion to their sales of the end-product. In other words, if sales of
OCTG declined to a much greater degree than sales of line pipe, a disproportionate share of costs would
be attributed to line pipe.”

97. Korea’s only evidence for the proposition that OCTG sales fell disproportionately is
Commissioner Crawford’s statement (which is not part of the determination of the competent authorities
of the United States) that net shipments of welded OCTG products “collapsed altogether between
September 1998 and March 1999.”%° Commissioner Crawford based this statement on data of the
American Iron and Steel Institute (“AISI”) contained in a memorandum prepared by the USITC’s staff
(INV-W-247). °7 These data, as reflected in two charts, show that line pipe shipments declined
precipitously, at the same time and virtually to the same degree as OCTG shipments, in late 1998 and
early 1999.%® OCTG shipments stayed at depressed levels for slightly longer than line pipe shipments, but
the two products showed similar and nearly simultaneous trends. There is thus no basis for Korea’s
argument that a disproportionate share of fixed costs were allocated to line pipe, thereby distorting the
financial results of the line pipe industry.

98. Furthermore, Korea’s argument assumes that the largest component of average unit costs
consisted of fixed costs. Operating leverage (as discussed on p. II-26 of the USITC Report) generally
refers to the ability to increase profitability by an amount that is more than proportionate to the increase in
sales volume. This is achieved by spreading fixed costs over a larger volume of products. Because raw
material and direct labor are generally variable costs, the most significant contributors to operating
leverage are the fixed portions of factory overhead and selling, general, and administrative expenses.
Despite operating leverage explaining a portion of the changes in profitability during the period examined,
the majority of average unit costs (raw material and direct labor) were ultimately variable and therefore

% USITC Report, p. I-31.

% Korea’s First Written Submission para. 229 (quoting from USITC Report, Crawford
Dissenting Views on Injury, p. I-69 n.67) (footnote omitted).

% Korea’s First Written Submission, para. 234.
% USITC Report, p. 1-69 n.67
%7 The public version of this memorandum is attached as Exhibit USA-3.

% As noted above, U.S. shipments of welded line pipe declined from 752,824 tons in 1997 to
640,061 tons in 1998, and from 388,844 tons in interim 1998 as compared to 265,757 tons in
interim1999. USITC Report, p. C-4, Table C-1.
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could not be directly influenced by changes in production volume.” Thus, even if there had been a
disproportionately large decline in OCTG sales — and Korea has produced no record evidence of this —
the effect that this could have had on average unit costs for line pipe was nominal.

b. Contrary to Korea’s Assertions, “Extraordinary Charges” Incurred By Two
Individual Producers Did Not Significantly Affect Data on the Profitability
of the Domestic Industry As A Whole.

99. There is no merit to Korea’s claim that the U.S. line pipe industry’s profitability was “skewed by
the peculiar problems of certain producers.” Korea identifies only Lone Star Steel and Geneva Steel (out
of 14 firms in the domestic industry) as allegedly experiencing problems “unrelated to their line pipe
production or line pipe imports.” '

100.  Korea’s argument betrays its misunderstanding. Article 4.2(a) requires an examination of the
situation of the entire industry, and not of individual firms. To remove these two firms from the analysis,
as Korea suggests, would distort data for the industry.'"

101.  Korea cites the statements of Commissioner Crawford (the dissenting Commissioner, whose
views, as explained above, are not part of the determination of the competent authorities) with respect to
these two firms, but misquotes her. In connection with charges incurred by Lone Star Steel,
Commissioner Crawford stated that the domestic industry’s operating income “may be somewhat
misleading.”'” Commissioner Crawford did not conclude that Lone Star had “misallocated” charges, or
that this resulted in “a substantial reduction in the level of operating income in the industry as a whole,” as
Korea claims.'”

102. However, the severe deterioration in the domestic industry’s financial condition was not the result
of any accounting decision by Lone Star Steel. In 1998, five of the 14 domestic producers operated at a
loss in their line pipe operations, and five additional firms had reduced operating incomes. In interim
1999, 10 of the 14 firms operated at a loss, and all had reduced operating incomes, compared with interim
1998. Over the entire period investigated, the domestic line pipe industry’s operating income levels
tracked its sales of line pipe. These sales declined 13.0 percent in volume and 13.8 percent in value in
1998.1%

% USITC Report, p. II-28, Table 10.
100 Korea’s First Written Submission, para. 237.

101 A5 the panel found in Korea — Dairy, the proper inquiry is “whether adequate explanation
had been provided of how the facts as a whole supported the determination made, and, consequently,
whether the determination made was consistent with the international obligations” of the Member
applying the measure. Korea — Dairy (Panel), para. 7.30.

192 USITC Report, p. -63 (emphasis added).
103 USITC Report, p. [-63.
104 See USITC Report, p. II-27, Table 9.
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103.  With respect to Geneva Steel, Commissioner Crawford explained her view that the firm’s shutting
down of a blast furnace and filing for bankruptcy “reflect the competitive conditions faced by Geneva
Steel in its primary markets of hot-rolled sheet and cut-to-length plate.”'* However, there was ample
information on the record that the decline in that company’s line pipe business played a major role in the
decision to shut down one of its blast furnaces and in the company’s bankruptcy.'® Therefore, Korea’s
citation to Commissioner Crawford’s findings does not meet its burden of proof to show that the USITC
analysis of profits and losses was inconsistent with the Safeguards Agreement.

c. Korea’s Argument That The Industry Was Not Seriously Injured Because
Capital Expenditures Increased Is Unpersuasive.

104.  Korea contends that the domestic industry was not seriously injured because the domestic
industry’s capital expenditures doubled in both 1997 and 1998, and increased further in interim 1999.""”
This argument is unpersuasive because, as explained above, virtually all other factors bearing on the state
of the industry pointed decisively to serious injury. Also, as the USITC observed, there was evidence in
the record that 1998 capital spending reflected analysis and decisions that preceded the surge in imports in
1998, and that some capital spending had been postponed or canceled in 1998.'” The USITC noted that
capital investment projects in the steel industry generally involve long lead times, to allow for project
approval, obtaining financing, installation, and start-up operations.'” As an example, the USITC noted
one case where a line pipe producer bought land in 1993, began commercial discussions on a new mill in
1995, started placing equipment orders in 1997, and began commissioning the mill in mid-1999.'°
Moreover, we note that capacity and capital expenditures are not among the factors listed in Article 4.2(a)
of the Safeguards Agreement which authorities are specifically required to evaluate.

d. Korea Has Not Demonstrated By Record Evidence That the Industry Was
Improving At the Very End of the Period.

105.  Korea argues that the domestic line pipe industry was not in a state of significant overall
impairment “when the ITC made its decision.”''" This argument is flawed for several reasons.

106.  The questionnaire data in the record before the USITC concerning the condition of the domestic
industry covered January 1994 through June 1999, the end of the interim period. Additional evidence in
the record as to the condition of the domestic industry at the time of the USITC’s injury decision in
October 1999 was only anecdotal. There is nothing in the Safeguards Agreement requiring competent
authorities to collect comprehensive data up to the day of the decision. Indeed, it would be impossible to

195 USITC Report, p. 1-63.

106

Transcript of hearing, pp. 32-33.
197 Korea’s First Written Submission, para. 190.
1% USITC Staff Report, p. I-20 and n.122.

109 USITC Report, p. [-42.

10 USITC Report, p. I-20 n.122.

" Korea’s First Written Submission, para. 252.
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imports. With respect to the price increase announcements of late 1999 and early 2000, Korea asks the
Panel to consider information that was not part of the USITC’s record. This is precisely the sort of
analysis that panels and the Appellate Body have disapproved of in every safeguards dispute. For
example, the Korea - Dairy panel explained, “the Panel should examine the analysis performed by the
national authorities af the time of the investigation on the basis of the various national authorities’
determinations and the evidence it has collected.”'"® Obviously, it was impossible for the USITC to
consider information that did not exist at the time of its determination and, therefore, such information
cannot form the basis for a finding that its actions were inconsistent with the Safeguards Agreement.

111.  Insum, Korea’s attempts to show that the domestic industry was not suffering serious injury,
because of an improvement at the end of the investigated period, are unavailing.

2. The USITC’s Application of the Causation Standard Was Consistent With the
Requirements of the Safeguards Agreement.

112. The Appellate Body in Wheat Gluten established that, in conducting their causation analysis, the
competent authorities must first distinguish the injurious effects caused by increased imports from the
injurious effects caused by other factors.'” This step allows the authorities properly to attribute to
increased imports on the one hand, and to other relevant factors on the other, “injury” caused by all of the
factors."® Through this examination, authorities determine whether there is a causal link between the
increased imports and serious injury such that there is a genuine and substantial relationship of cause and
effect between the increased imports and serious injury or threat thereof.'?! This conclusion allows the
competent authorities to consider both factors related to increased imports as well as other factors in
making their injury determination.

"8 Korea — Dairy (Panel), para. 7.55.
"% Specifically, the Appellate Body in Wheat Gluten described the requirements as follows:

Article 4.2(b) presupposes, therefore, as a first step in the competent authorities’
examination of causation, that the injurious effects caused to the domestic industry by
increased imports are distinguished from the injurious effects caused by other factors.
The competent authorities can then, as a second step in their examination, attribute to
increased imports on the one hand, and, by implication, to other relevant factors, on the
other hand, “injury” caused by all of these different factors, including increased imports .
.. In this way, the competent authorities determine, as a final step, whether “the causal
link” exists between increased imports and serious injury, and whether this causal link
involves a genuine and substantial relationship of cause and effect between these two
elements, as required by the Agreement on Safeguards.

United States — Wheat Gluten (AB), para. 69.

10 US ~ Wheat Gluten (4B), paras. 66, 69 and 72. Notably, the Appellate Body indicates (in
para. 69) that as the authority attributes injury to increased imports on the one hand, it may attribute
injury to other relevant factors “by implication.”

21 US — Wheat Gluten (AB), para. 69.
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113.  Consistent with the Appellate Body’s ruling, U.S. law requires the USITC to examine both
increased imports and other factors. In its investigation of Line Pipe, the USITC applied the causation test
specified in U.S. legislation implementing the Safeguards Agreement.'** This test provides that “the
Commission shall promptly make an investigation to determine whether an article is being imported into
the United States in such increased quantities as to be a substantial cause of serious injury, or the threat
thereof, to the domestic industry producing an article like or directly competitive with the imported
article.”'”

114.  The term “substantial cause” means a cause which is “important and not less than any other
cause.”'?* As such, increased imports must be both an “important” cause of the serious injury or threat,
and “not less than any other cause.” Thus, U.S. law requires the examination of other factors to ensure
that the causal link established between the increased imports and the overall injury is substantial.'” By
evaluating other potential causes to ensure that they are not greater than the causation linked to the
imports, the USITC ensures that injury caused by any, or all other factors together, is not sufficient to
sever this causal link.

115.  Where it is possible, as a matter of fact, to ascertain the discrete effects of increased imports and
other causes, the USITC draws this distinction. Even where imports are too intertwined with other factors
to ascertain their effects separately, the USITC will nevertheless determine whether another cause is more
important than increased imports, even when the effects of increased imports are themselves important.
Through this process, the USITC ensures that the evidence on which it establishes causation by increased
imports reflects a genuine and substantial causal link.

116.  In conducting its examination in Line Pipe, the USITC first ascertained the effects of the
increased imports to determine whether they were a substantial cause of serious injury or threat thereof,
while at the same time ascertaining the effects of the other factors.'” In determining the effects of both
the increased imports and the other factors, the USITC properly distinguished the effects of imports from
the effects of other factors. In so doing, the USITC ensured that the effects of other factors were not
attributed to the imports and established that there was a genuine and substantial relationship of cause and
effect between the increased imports and the serious injury to the domestic industry. Specifically, the
USITC found that increased imports of line pipe were “an important cause of serious injury”'?” and that
other identified causes were not more important causes of serious injury.”*® The “substantial cause”
standard applied by the USITC in its Line Pipe investigation thus satisfied all of the requirements of
Articles 2 and 4.2 and of the Appellate Body.

)
2

USITC Report, p. 1-20, citing Trade Act, § 202(b)(1)(B).
* Trade Act, § 202(b)(1)(B).

124 Trade Act, § 202(b)(1)(B).

5 Trade Act, § 202(b)(1)(B).

126 US — Wheat Gluten (AB), para 69.

127 USITC Report, p. I-26.

128 USITC Report, p. [-27-32.

[
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a. The USITC Properly Identified The Effects Of Increased Imports
And Established The Causal Link Between The Increased Imports
And Serious Injury.

117.  In concluding that imports were an important cause of serious injury or threat thereof, the USITC
examined in detail the effects of the increased imports on the domestic industry as well as the effects of
other factors. Specifically, the USITC found that imports had increased substantially every year since
1996, and that the bulk of this increase occurred in 1997 and 1998.'* The USITC Report stated that the
1998 increase in import volume was equal to about three quarters of the total volume of imports in both
1995 and 1996, respectively.*® It stated further that the ratio of imports to domestic production nearly
doubled from 1997 to 1998."*' Moreover, the ratio reached its highest level in interim 1999.'*?

118.  The USITC also found that the imports’ market share rose significantly, especially during 1998
and interim 1999, at the same time that the domestic industry’s condition deteriorated.'® The largest one-
year change in market share occurred between 1997 and 1998,"** at the same time that domestic
production and capacity utilization dropped sharply, resulting in substantial excess capacity in the
domestic industry. Based on its evaluation of the import levels and relevant industry indicators, the
USITC found that the surge in imports and consequent shift in market share from the domestic industry to
imports occurred at the same time that the domestic industry went from healthy performance to a very
poor performance.'*’

119.  As described above, consistent with the requirements of Art. 4.2(a), the USITC properly evaluated
“relevant factors having a bearing on the situation of the domestic industry” — prices, domestic production,
capacity, capacity utilization, shipments, sales, market share, profits and losses, employment-related
indicators, productivity, inventories, capital expenditures, and research and development expenditures.'*
The USITC concluded that the sharp increase in imports in 1998 and interim 1999 led to losses in all key
industry financial indicators."’

120.  Although prices are not one of the enumerated “relevant factors” that competent authorities are
required to examine under Article 4.2(a), the USITC nonetheless treated prices as a relevant “other

29 USITC Report, p. I-14-15.

139 USITC Report, p. I - 23-24.

B USITC Report, p. I-15.

32 USITC Report, p. I-14.

13 USITC Report, p. [-24.

134 USITC Report, p. [-23-24.

13 USITC Report, p. [-24.

13¢ USITC Report, pp. I-15 through I-20, and pp. 38-44.
7 USITC Report, p. 1-26.
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factor”"”* and examined price data in reaching its determinations of serious injury and causation. Contrary
to Korea’s assertions,'” the USITC thoroughly evaluated the pricing data of a quantifiable and objective
nature and, based on this evaluation, found that imports depressed domestic prices to a significant
degree.'*® The increased imports coupled with the import-led price declines'*' caused domestic producers
to lose significant sales, market share, and revenue'* which, in turn, contributed to declines in other key
indicators such as production,'* capacity utilization'** and employment,'* as well as shipments,'*
productivity,'*’ and operating income.'* The USITC’s examination of profit and loss data revealed that
in 1998, 10 of 14 producers reported either reduced operating income or losses, compared to 1997, and all
14 showed reduced operating income or increased losses in interim 1999 compared to interim 1998.'*
While operating income declined, inventories increased'* and declines in profitability caused the
postponement or elimination of discretionary capital spending.'"

121.  Through this analysis, the USITC found that increased imports were an important cause of serious
injury’*? and properly established the existence of the causal link between the increased imports and the
serious injury as required by Art. 4.2(b).

i. Contrary to Korea’s Assertion, There Is a Coincidence of Trends
Between Imports and the Performance of the Domestic Industry.

122.  Korea maintains that imports reached their highest levels during the first half of 1998, and that the
deterioration of the domestic industry did not begin until the second half of 1998. Thus, Korea contends

138 See US — Wheat Gluten (AB), para. 71.

13 Korea’s First Written Submission, para. 276-283.
140 USITC Report, p. 1-24-25.

141 USITC Report, p. I-26.

142 USITC Report, p. I-26.

143 USITC Report, p. I-16.

1% USITC Report at I-17. The steady decline in capacity utilization bore little relationship to the
irregular and minimal capacity gains; rather, the decline resulted from a decline in production. The
overall decline in capacity utilization far outpaced the slight increase in capacity.

143 USITC Report, p. I-26.

146 USITC Report, p. 1-39.

147 USITC Report, p. 1I-19-20.

148 USITC Report, p. 1-18-19.

149 USITC Report, p. I-18-19.

139 USITC Report, p. I-20.

31 USITC Report, p. 1-20.

132 USITC Report, pp. I-14-15 and 1-26.
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that the USITC’s causation analysis is deficient because the decline in the domestic industry’s
performance did not coincide exactly with the increase in imports.'*® Korea’s argument is unpersuasive
for several reasons.

123.  First, it is not necessary for increased imports and a deterioration in the industry’s condition to
occur simultaneously for there to be a causal link between increased imports and injury to the domestic
industry. As the Appellate Body explained in United States — Wheat Gluten “the term ‘causal link’
denotes, in our view, a relationship of cause and effect such that increased imports contribute to ‘bringing
about,” ‘producing’ or ‘inducing’ the serious injury.”'** The cause clearly may come some time before the
effect.

124. A lag between cause and effect is to be expected in the circumstances of this industry. Imports are
recorded when the merchandise arrives in the United States. Often -- such as when it is sold through a
distributor, as much imported line pipe is in the United States'*® — the imported product is not sold to end
users until later. But even if it were sold at the time of importation, the effects of imports on most of the
injury factors (for example, production, capacity utilization, profits and losses, and employment) would
not be felt until some time later. For example, the impact of lost sales would not show up in a domestic
producer’s financial results, or the producer would not decide to reduce its workforce, until some time
after the imports are entered into the United States.

125.  Second, the USITC did not compare data for the first half and second half of 1998 because it did
not seek or obtain data in these increments for purposes of its analysis.””® As explained above, the USITC
collects and analyzes data in safeguards investigations in whole-year increments. The only exception to
this is the collection of data for the most recent interim period, which it compares to a period comprised of
the same months of the previous year. The collection and analysis of trade data on a yearly basis
conforms with internationally-accepted practice. As explained above, much mischief can come from
tailoring yearly data into shorter periods so as to achieve a particular result or create a desired trend.

126.  Third, any disparity in the trends of imports and domestic industry performance which Korea
claims to have identified was minor. The decline in imports in the second half of 1998 was slight. On an
indexed basis, imports fell by only 7 percent from the first half of the year to the second half (while the
domestic industry’s U.S. shipments fell by 35.4 percent).””” Given that total imports for 1998 were so

'3 Korea also states (paragraph 268 of its submission) that underselling by imports was greatest
in 1997, and cites to its own brief to the USITC to support that proposition. That brief, in turn, relies on
a study that the Korean and Japanese respondents commissioned for purposes of the safeguards
investigation. The USITC had the discretion to choose which data it found to be reliable, and it chose to
rely on data other than what was submitted by the respondents.

4 US — Wheat Gluten (AB), para. 67.
155 USITC Report, p. I1-8,

'*® We note that there is nothing in the Safeguards Agreement requiring competent authorities to
obtain data in such semi-annual increments.

7 February 16™ Letter, Table 1 (Index).
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much higher than in 1997 or any previous year, the amount of imports in the second half of 1998 was still
much higher than in any comparable prior period.

127.  Finally, if the Panel were free to reexamine statistics on other than an interim period-to-interim
period basis, Korea’s “tailored” period has no greater priority than others that yield a different result. For
example, an examination of the second half of the year in yet smaller increments, in quarters, reveals that
the absolute decline in imports occurred only in the fourth quarter. Imports during the third quarter of
1998 were higher than in any other quarter in the entire five-and-a-half year period for which the USITC
collected data.'*® Thus, even if the Panel were authorized to re-weigh the evidence (which is not the case)
Korea fails to meet the burden of proof because its proposed “tailored” period has no priority over other
approaches yielding contrary results.

128.  Korea’s argument in paragraph 271 of its submission with respect to trends in interim 1999 also
does not withstand scrutiny. Imports relative to domestic production reached their highest level in
interim 1999, even if they did decline somewhat in absolute terms. This high relative level of imports, at a
time when the U.S. industry’s condition worsened, is consistent with a causal link between increased
imports and injury.'”

129.  In sum, the “negative correlation between import trends and the difficulties of the industry,”
which is the basis for so much of Korea’s argument on causation, simply does not exist. There was no
need for the USITC to “explain or justify its causation decision in light of the conflicting trends,” as
Korea asserts in its submission.'®® The USITC was required to reach its determination on the basis of
objective evidence, and it did so.

ii. In Evaluating the Conditions of Competition Between Imported and
Domestic Line Pipe The USITC Accurately and Objectively Analyzed
Import Volume and Price Declines.

130.  Korea maintains that the USITC failed to demonstrate a causal relationship between increased
imports and the performance of the industry.'®' Korea focuses on the analysis of both import volumes and
price declines. Korea’s arguments are without a legal basis, for the following reasons.

131.  With respect to import volumes, Korea cites to a statement by Commissioner Crawford (the
dissenting Commissioner, whose views are not part of the determination of the competent authorities)
observing that domestic consumption declined so significantly in late 1998 and interim 1999 that imports

1% USITC Memorandum INV-W-247, table showing “U.S. Imports of carbon steel line pipe, 16
inches and under in diameter, by quarter, 1994-1999” (Exhibit USA-3).

9 Also, if “domestic shipments already began to pick up while imports continued to decline,” as
Korea asserts in paragraph 271 of its submission, this would further suggest a causal link between
imports and domestic shipments.

1% Korea’s First Written Submission, paras. 273-275.

'l Korea’s First Written Submission, paras. 276-283.
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would have had to disappear to provide the industry with sufficient sales to avoid a decline in industry
performance.'®

132.  Korea ignores the fact that it was the domestic industry and not imports that bore the brunt of the
sharp decline in consumption. Imports did not disappear in late 1998 or interim 1999. As explained
above, the USITC did not break 1998 statistics into smaller segments (other than for the comparison of
interim periods) in its analysis. It examined whole-year data for 1998 and found that imports increased by
443 percent that year over 1997 levels. But even if the USITC had examined 1998 in two segments, it
would have found that during the second half of 1998 imports declined to a much smaller degree than
domestic consumption and the domestic industry’s shipments. The indexed data shows that imports
declined by 7 percent, while U.S. consumption declined by 27.2 percent, and the domestic industry’s
shipments fell by 35.4 percent. In other words, while consumption and the U.S. industry’s production fell
sharply, imports continued to flood the United States at very high levels.

133, Korea also asserts that the USITC failed to acknowledge that import levels were overstated
because of dual stenciling of line pipe.'®® The USITC took note of the witness for the Korean respondents
who asserted that most Korean dual-stenciled line pipe imports were actually sold for standard pipe
applications. But that same witness admitted that the share sold for such applications could be
substantially less, and conceded that the only way to know the actual end-use of Korean dual-stenciled
line pipe would be through a sale-by-sale analysis, of which he had no evidence. Thus, there was no
evidence to support Korea’s assertion in its submission (para. 284) that a “substantial portion” of Korean
imports were dual-stenciled but actually sold as standard pipe. On the contrary, as the USITC observed,
the geographic distribution of imported Korean line pipe had shifted from the West Coast of the United
States to the Gulf Coast, which is one of the largest markets for line pipe in the United States.'®

134, Under Article 4.2(a) of the Safeguards Agreement, the United States is required “to evaluate all
relevant factors of an objective and quantifiable nature having a bearing on the situation of that industry.”
(emphasis added). The Korean respondents failed to place on the record objective and quantifiable
information as to the extent to which imports from Korea of dual stenciled line pipe were used in standard
pipe applications. Korea fails to meet its burden of proof because it cites as facts claims that it never
substantiated before the USITC.

135,  Korea wrongly asserts that the USITC “performed no analysis to determine whether declines in
prices were caused by imports.”'® The USITC relied on three different types of evidence in analyzing
whether imports depressed domestic prices: average unit values of imports, pricing data which it
collected, and questionnaire responses from a wide range of industry participants.'®®

192 Korea’s First Written Submission, para. 276.

'8 Korea’s First Written Submission, paras. 284-286.
164 USITC Report, p. 1-26.

'3 Korea’s First Written Submission, para. 277. We note that an analysis of pricing is not
required under Article 4 of the Safeguards Agreement.

166 JSITC Report, p. [-24-25.
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resulting from reduced oil and natural gas drilling and production activities undoubtedly played a role in
the industry’s poor performance in 1998 and interim 1999, we find that the effect of the imports on the
domestic industry was as great or greater.”'**

152,  The USITC’s analysis thus was consistent with Article 4.2(b) in making this finding with respect
to reduced oil and gas drilling and production activities. The USITC distinguished any injurious effects
caused by increased imports from the effects of declining demand due to decreased oil and gas drilling
and production by finding that the decline in demand for line pipe could not explain the level of financial
losses experienced by the domestic industry, the domestic producers’ loss of market share, or the
across—the-board price declines affecting line pipe products not used in oil and gas gathering applications.
Therefore, the USITC did not improperly attribute to imports injury caused by the decline in oil and gas
demand, and its findings demonstrated that the causal link between the increased imports and the serious
injury was undisturbed by any contribution to injury resulting from reduced o1l and gas drilling and
production activities.

153.  Korea’s argument with respect to the effects of reduced activity in the oil and gas industry rests in
large part on its assertion that there was a coincidence in trends between declining demand due to the oil
and gas crisis and the deteriorating condition of the domestic industry, and that there was no coincidence
in trends between imports and the condition of the domestic industry. As explained above, Korea is
incorrect. Increased imports did coincide with the deteriorating condition of the domestic industry.
Moreover, an analysis of the conditions of competition confirmed the causal link between imports and the
injured condition of the domestic industry. The fact that the oil and gas crisis also coincided with the
worsening condition of the domestic industry does not prove that the USITC attributed the effects of the
oil and gas crisis to imports.

154.  The USITC also considered competition among domestic producers but found that, since
competition among domestic producers had always been a factor in the market, such competition did not
explain the sudden and sharp declines in domestic prices and shipments in 1998/1999. Furthermore, the
USITC noted that two firms began production of line pipe in 1998 and that industry capacity increased
over the investigation period. The USITC found, however, the modest increase in domestic capacity over
the period investigated was considerably less than the growth in consumption.'® Thus, contrary to
Korea’s further assertion,'®® the USITC did not improperly attribute to increased imports injury caused by
competition among domestic producers.

155. The USITC next examined changes in the OCTG market that led domestic line pipe producers to
redirect production facilities from producing OCTG to other products. It found that the record did not
show that there had been a shift from OCTG to line pipe production in such substantial quantities as to be
a more important cause of serious injury. While there was some evidence of domestic producers shifting
away from OCTG production to other types of pipe, it was not clear that they switched into line pipe

¥ USITC Report, p. 1-30.
'8 USITC Report, p. I-30.

'8 Korea’s First Written Submission, paras. 301-306.
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Agreement on Safeguards requires that a finding of “threat of serious injury” must be based on facts, and
not conjecture, and that serious injury be clearly imminent.

161.  In drgentina - Footwear the Appellate Body interpreted Article 2.1 to mean that the increase in
imports must be recent, sudden, sharp, and significant enough, both quantitatively and qualitatively, to
cause or threaten to cause “serious injury.”"”! Chairman Bragg and Commissioner Askey found threat of
serious injury. In their decision, they did not rely on a threat of increase in imports, as Korea alleges, but
on an actual surge in import levels between 1997 and 1998 that continued through interim 1999. This
surge of imports was sudden, significant and sharp enough to satisfy the requirements of Article 2.1 that
there were “such increased quantities” of imports as to threaten to cause serious injury.'”

162.  Chairman Bragg and Commissioner Askey joined with the Commission majority in finding that
line pipe imports increased over the period of investigation, not a speculative threat of increased imports
as Korea alleges. Therefore, Chairman Bragg and Commissioner Askey made the finding of increased
imports that Korea implies is a sufficient basis for a threat of serious injury."” Korea has provided no
reason for the Panel to conclude that this aspect of the determination is inconsistent with the WTO
Agreement. Rather, Korea’s arguments simply present another view of the facts, and improperly suggest
that the Panel make its own de novo interpretation of the record.

163.  Korea misconstrues the facts when it argues that imports “declined dramatically” over four
quarters or for a full year prior to the decision.' As explained above, Korea crafts its own preferred
definition of the appropriate period of investigation, the last six months of 1998 and the first six months of
1999, to show some decline in imports. Any difference between the levels of imports in the first and
second half of 1998 does not detract from the fact that full year data showed a surge in imports between
1997 and 1998. As for the modest decline in imports in interim 1999 as compared to interim 1998,
Chairman Bragg and Commissioner Askey found that the surge in imports in 1998 and the high import
levels in interim 1999 outweighed any decrease.'”®

164.  In arguing, contrary to a wealth of evidence, that imports were declining, Korea urges the Panel to
magnify a small portion of the data and ignore the rest of it. In Argentina - Footwear, the Appellate Body
agreed with the Argentina Footwear Panel that “the competent authorities are required to consider the

¥l Argentina - Footwear (AB), para.131.
92 Argentina - Footwear (AB), para.131.

193 In footnote 333 to paragraph 315 of its first written submission, Korea contends that a
determination of threat of serious injury cannot be based on a finding of “a mere threat of an increase in
imports.” If that is the case, an actual increase in imports — such as Chairman Bragg and Commissioner
Askey found — must be sufficient by itself. If not, Korea’s interpretation would provide no circumstance
in which a finding of threat of serious injury was possible, an outcome inconsistent with the principle of
effectiveness in the interpretation of treaties.

194 Korea’s First Written Submission, paras. 313-314.

195 USITC Report, pp. 1-46-47.
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2. Korea Has Not Met the Burden to Prove Its Claim That Chairman Bragg and
Commissioner Askey Failed to Identify a Causal Link Between Imports and the
Threat of Serious Injury.

167.  Korea advances strictly factual arguments against the finding by Chairman Bragg and
Commissioner Askey of a causal link between increased imports and the threat of serious injury. The
arguments are cursory, and do not support Korea’s contention that “the positive evidence in the record
directly contradicted the conclusions hypothesized [by the two Commissioners]: price declines and
increasing imports.”?%

168.  Korea argues that Chairman Bragg and Commissioner Askey based their findings regarding threat
of serious injury solely on a threat of increasing imports, and that the evidence does not support those
findings. They are incorrect on both counts. Chairman Bragg and Commissioner Askey found both that
the increase in imports that had already occurred was an important cause no less than any other cause of
the threat of serious injury to the domestic line pipe industry, and that subject imports were likely to
increase in the future.?** Both of these findings are supported by the evidence. These Commissioners
supported their findings regarding likely increased imports in the future with the evidence regarding
available capacity in foreign facilities discussed above. The Agreement on Safeguards does not require
that the competent authorities make findings regarding prices. However, Chairman Bragg and
Commissioner Askey found that increased imports contributed to the decline in U.S. producers’ prices for
line pipe.2”® These Commissioners found that these line pipe prices were at their lowest levels in the
second quarter of 1999, based on ample evidence in the record.*”

169.  Korea argues that the evidence does not support Chairman Bragg and Commissioner Askey’s
findings that future increased imports would cause further declines in U.S. prices, because evidence in the
record showed that prices were increasing, rather than decreasing. Korea is incorrect on both counts and
improperly urges the Panel to conduct a de novo review of the facts. First, as stated above, the record
clearly shows that U.S. line pipe prices were at their lowest levels in the second quarter of 1999.°” Thus,
Korea’s assertions that the evidence contradicts the Commissioners’ findings regarding price declines are
not supported by the facts. Second, neither of Korea’s sources for its arguments that prices were
increasing and instances of underselling were declining, supports its assertions.””® Chairman Bragg and

203 Korea’s First Written Submission, para. 317.
204 USITC Report, p. 1-48.
205 USITC Report, p. [-46.

206 USITC Report, p. I-43. Tables 27 to 30 show lower prices for different U.S. line pipe
products in the second quarter of 1999 than in any other period. USITC Report, pp. II-56-62.

207 USITC Report, p. I-43. Tables 27 to 30.

208 K orea relies on statements in Commissioner Crawford’s dissenting views and arguments in
its own producers’ Posthearing Injury Brief. Commissioner Crawford stated that underselling was
“widespread,” and that it was no worse in 1998 and 1999 than in previous periods, not that the number of
instances of underselling was declining. She stated that two of the foreign producers “tended” to sell line
pipe at prices higher than the domestic industry’s prices in 1998 and 1999, but counterbalanced that
{continued...)
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Commissioner Askey found that out of a total of 276 quarterly pricing comparisons between domestic and
imported products during the period of investigation, there were 226 instances of underselling.*”

170.  Chairman Bragg and Commissioner Askey’s findings regarding the injurious effects of the
existing increased imports and present and projected price declines caused by the imports are supported by
the facts. Noting the relatively high substitutability between imported line pipe and the domestic product,
as well as the importance of maximizing production in a capital-intensive industry to recover fixed costs,
Chairman Bragg and Commissioner Askey concluded that domestic line pipe producers were constrained
to lower prices in response to the availability of lower-priced imports to maintain or limit the loss of
market share. They found that domestic prices for line pipe had declined to the point where the domestic
industry was clearly threatened with serious injury, and if the low pricing was sustained, would quickly
result in serious injury.”'® These conclusions are supported by the record evidence. The two
Commissioners made appropriate findings regarding threat of serious injury based on facts and not mere
allegation, conjecture or remote possibility.

F. Korea Has Not Established Any Basis For The Panel To Conclude That The Safeguard
Measure Applied By The United States Was Inconsistent With the Safeguards Agreement
Or GATT 1994.

1. Korea Has Not Met Its Burden To Establish That The Line Pipe Safeguard Was
Applied Beyond The Extent Necessary To Prevent Or Remedy Serious Injury And
To Facilitate Adjustment.

171.  The safeguard applied by the United States took the form of a three-year supplemental duty of 19
percent. The measure exempted the first 9000 tons imported from each country, the amount necessary to
ensure the exclusion of all developing country Members that account for less than three percent of total
imports.?!" The President chose this measure after considering the findings and conclusions of the USITC,
including the remedy recommendations. However, the measure applied differed from the
recommendations in many ways. The President subtracted a year from the four-year duration
recommended by the USITC, and changed the measure from a TRQ to a duty with exemptions. The duty
rate was also substantially lower — 11 percentage points less than the recommended 30 percent out-of-

208 (..continued)
statement with the fact that at the same time “Korean suppliers continued to undersell U.S. producers by
varying degrees.” USITC Report, p. I-72. These statements do not support Korea’s characterization that
overall instances of underselling were decreasing. Any mixed under and overselling by two of the
foreign producers does not negate the evidence that imports undersold the domestic product and thus
depressed prices.

The Korean producers argued that the margins of underselling narrowed in 1998 and 1999, not
that the number of instances of underselling fell. Korea-Japan Posthearing Injury Brief, pp. 59-64
(KOR-25). Neither source states that prices increased.

209 USITC Report, p. [-47.
210 USITC Report, pp. 1-47-48.
211 presidential Memorandum, 65 F.R. 19197.
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quota duty, which the USITC concluded “will likely discourage over-quota imports, [but] it will not
prohibit them from entering should domestic demand for line pipe rise sharply enough.”"

172.  Korea has failed to meet its burden of producing evidence and argumentation to support its claim
that the measure violates Article 5.1, first sentence. That provision obliges a Member to “apply safeguard
measures only to the extent necessary to prevent or remedy serious injury and to facilitate adjustment.”
The Appellate Body has concluded that Article 5.1, first sentence

imposes an obligation on a Member applying a safeguard measure to ensure that the
measure applied is commensurate with the goals of preventing or remedying serious
injury and of facilitating adjustment. . . . Whether it takes the form of a quantitative
restriction, a tariff or a tariff rate quota, the measure in question must be applied “only to
the extent necessary” to achieve the goals set forth in the first sentence of Article 5.1.2"

Thus, the relevant inquiry under Article 5.1, first sentence, involves a comparison of the safeguard
measure with the serious injury to the domestic industry and the need for adjustment. As the complainant,
Korea bears the burden of demonstrating that the U.S. measure went beyond the extent necessary or,
stated differently, was not “commensurate” with the goals of Article 5.1 — to remedy serious injury and
facilitate adjustment.

173.  Korea simply presents no evidence or argumentation responsive to this requirement. Instead, it
compares the U.S. safeguard measure, as applied, with the USITC recommendation. 1t then argues that
several aspects of the U.S. safeguard are more restrictive of imports or provide greater benefits to the
domestic industry than the USITC recommended measure. Korea cites each of these aspects as evidence
that the U.S. safeguard exceeds the Article 5.1 obligation to apply a measure only to the extent necessary.
Such a comparison may reveal whether the actual measure was likely to have a greater effect on the
domestic industry’s prices or volume of sales than the recommended measure. But it does not indicate
whether one, both, or neither of the measures is commensurate with the objectives of Article 5.1.

174.  Korea also fails to evaluate the measure as a whole. Instead, it focuses on the volume component
of the U.S. safeguard in isolation. For example, it argues that the U.S. safeguard must be more restrictive
than necessary because it allegedly reduces the level of imports to a point lower than the 151,124 ton level
that the USITC found would “allow significant participation by imports in the U.S. market.”*'* However,
volume coverage is merely one of several potential components of a safeguard measure, including the
form, duration, product definition, and amount of supplemental duties. Article 5.1 requires that the
measure, and not each of the components, be applied only to the extent necessary to remedy serious injury
and facilitate adjustment. Therefore, isolated conclusions about the effect that one component — such as
the volume of imports — has on serious injury and adjustment do not satisfy Korea’s burden of proof. The

12 USITC Report, p. I-81.
21 Korea — Dairy (4B), para. 96.

214 Korea’s First Written Submission, paras. 161. Korea makes similar arguments in paragraphs
163 and 164.
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other components are likely to add or subtract from that effect, so that the application of the measure as a
whole can have a different impact on serious injury and adjustment.?'®

175.  Korea also fails to meet its burden of producing valid evidence to support the facts that it alleges.
Korea claims that, because the USITC expected a 30 percent duty to “discourage” over-quota imports, the
19 percent global duty under the Presidential safeguard would have “a similar effect.”*' The argument is
illogical — one would expect a lower duty to have a lesser effect. In fact, the USITC concluded that even
the 30 percent duty would not prohibit imports if demand rose sharply, and that a duty at relatively low
levels “would not be sufficiently restrictive to prevent imports . . . from continuing to cause the serious
injury.”*"” The USITC Report shows that Korean line pipe sold for as much as 32.7 percent less than
comparable U.S. products,?'® suggesting that Korean imports could still be sold with a 19 percent duty.
Moreover, the domestic industry admitted that demand for line pipe was growing.*'® Thus, the 19 percent
duty was not likely to have an effect similar to the 30 percent duty recommended by the USITC.?*°

176.  Korea also cites the import volume after application of the line pipe safeguard as evidence that the
U.S. measure restricts imports more than the USITC recommendation.?”! This information is irrelevant to
the question at hand and inadmissible in this proceeding because it reflects conditions after the U.S.
decision.***

177.  Korea’s arguments on the extent of the line pipe safeguard are further undermined by the fact that
the measure lasts for three years rather than the four recommended by the USITC. This difference plainly
represents a substantial decrease in the extent of the measure.

21> For example, consider two theoretical revisions to the USITC recommended TRQ - one
cutting the quota to 70,000 tons and the second cutting the quota to 70,000 tons while lowering the out-
of-quota tariff to 5 percent. The effect of the first measure on serious injury and adjustment would likely
be greater than the USITC TRQ, while the effect of the second measure would be less.

21¢ Korea’s First Written Submission, para. 162.
217 USITC Report, p. I-81.

218 USITC Report, p. I-65, Table 39. The USITC also found that imported line pipe was
comparable to U.S. line pipe in most respects. USITC, Report p. I-23 and n. 140.

219 USITC Report, pp. I-76 - I-77.

229 The average unit value of domestic line pipe (essentially the average price) fell from $509.70
in interim 1998 to $412.85 per short ton in interim 1999 — exactly 19 percent. USITC Report, p. I-23,
Table 6. The same comparison of average unit values for imports shows a reduction of 23.8 percent.
Thus, a 19 percent duty would act to restore the status quo rather than preclude sales by any particular
supplier.

22! Korea’s First Written Submission, para. 164.

222 See Section IV.B, below.
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178.  Korea also asserts as a general matter that the United States did not base the line pipe safeguard
on economic analysis.”?® This is incorrect. As Korea admits, the USITC Report, which formed the basis
for the safeguard measure, contained extensive economic analysis.”** There was, therefore, no need for
the President to reevaluate this evidence or analysis in Proclamation 7274 or the supporting materials.
Indeed, the Appeliate Body in Korea — Dairy:

reverse[d] the Panel’s broad finding . . . that Article 5.1 requires a Member to explain, at
the time it makes its recommendations and determinations concerning the application of a
safeguard measure, that its measure is necessary to remedy serious injury and to facilitate
adjustment.*®

Therefore, the absence of an “economic analysis” by the President in support of the line pipe safeguard
cannot constitute an inconsistency with the WTO Agreement, or evidence that the President failed to
consider any issue. In any event, the Safeguards Agreement contains no requirement for a Member to use
“economic analysis” to determine the level of a safeguard measure.

179.  Finally, Korea claims that the U.S. measure failed to account for growing demand because it did
not provide for a progressive increase in the quantity of imports exempted from the supplemental duty.
Article 7.4 sets forth a Member’s obligation to progressively liberalize a safeguard measure. It is silent on
how to liberalize, or the extent to liberalize in any given year. The United States satisfied this requirement
by providing for annual reductions in the supplemental duty. There is no requirement that it take the
additional step of increasing the quantity of imports exempted from the duty.

180.  Thus, Korea has presented neither factual evidence nor argumentation establishing that the United
States applied its safeguard beyond the extent necessary to remedy serious injury and facilitate
adjustment. Therefore, the Panel should reject the claim of inconsistency with Article 5.1, first sentence.

2. Korea Has Not Met Its Burden of Showing that Article 5.1, Second Sentence, Article
5.2(a), or Article XIII are Applicable to the Type of Safeguard Imposed on Line
Pipe.

181.  The United States and Korea disagree on whether to characterize the line pipe safeguard as a
supplemental duty with exemptions or a TRQ. However, this disagreement is largely irrelevant because
neither Article 5.1, second sentence, nor Article XIII apply to either type of measure. The relevant
language in Article 5.1, second sentence, and Article 5.2(a) applies only to quantitative restrictions or
quotas. As we show below, neither a supplemental duty (the U.S. characterization of the measure) nor a
TRQ is a quantitative restriction or quota within the meaning of GATT 1994. Article XIII simply does not
apply to safeguard measures. The Safeguards Agreement is a “comprehensive agreement” on the terms
for applying an Article XIX safeguard measure. There is no basis in the WTO Agreement to apply
restrictions on the nature of a safeguard measure beyond those already specified in the Safeguards
Agreement and Article XIX.

2 Korea’s First Written Submission, para. 160.
24 Ibid.
¥ Korea — Dairy (AB), para. 103.
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182.  Moreover, additional restrictions are unnecessary. The Safeguards Agreement already places
limitations on the process for determining serious injury and on the duration and extent of a safeguard
measure.

183.  Korea has failed to demonstrate that the line pipe safeguard is a TRQ and, as such, is bound by the
disciplines on quantitative restrictions under Article 5.1 and Article XIII. First, the facts do not support
Korea’s conclusion that the line pipe safeguard — a global tariff with a 9000 ton exemption for each
supplying country — is in reality a TRQ. Second, as a matter of law, TRQs are not quantitative
restrictions.?”® Therefore, they need not conform to the Article 5.1 rules on safeguard measures in the
form of quantitative restrictions. Third, Article XIII does not apply independently to safeguard measures,
since Articles 5, 7, 8 and 12 provide a comprehensive system for determining the form, extent, and notice
requirements for a safeguard measure that intentionally incorporates some elements of Article XIII and
excludes others.

a. The Line Pipe Safeguard Is Not A Tariff Rate Quota.

184.  Under the line pipe safeguard, the United States imposed a 19 percent supplemental duty on all
imports of line pipe. It then exempted the first 9000 tons imported from each country source. In contrast,
a TRQ, such as the USITC recommended remedy, places a limit on the volume of imports subject to the
lower tariff. Under the line pipe safeguard, the only limit on the volume of imports free from the 19
percent supplemental duty is the number of WTO Members who choose to take advantage of the 9000 ton
exemption.”’ Thus, the line pipe safeguard does not create a TRQ.

185.  Korea has failed to offer any effective reasoning or support for its assertion that the line pipe
safeguard is a TRQ. It merely asserts a “plain meaning” for the term TRQ (without providing any
citation) and then asserts that the line pipe safeguard falls within this definition because it provides a
volume-limited exemption from the supplemental duty.””® However, the ordinary meaning of “tariff
quota” (also known as a “tariff rate quota”) — “[a]pplication of a higher tariff rate to imported goods after
a specified quantity of the item has entered the country at a lower prevailing rate” — does not support
Korea’s claim.?” Since there is no overall limit on eligibility, the measure is not a TRQ.

186. It is also important to note that the structure of the line pipe safeguard is actually an advantage for
exporters. The United States is prepared to demonstrate that the 19 percent duty, without the 9000 ton
duty exemption, would also have satisfied the requirements of Safeguards Agreement, and in particular

226 See Section III.F.2.b, below.

227 Nineteen countries exported at least 100 tons of line pipe to the United States during the
period covered by the USITC investigation. See USITC Memorandum EC-W-071, p. 15, Table 2
(Exhibit USA-5). If all took advantage of the exemption, 171,000 tons of line pipe could be imported
into the United States without paying the supplemental duty.

228 Korea’s First Written Submission, paras. 120-121.

22 Dictionary of International Trade Terms, p. 157 (William S. Hein & Co., Inc. 1996) (Exhibit
USA-6). See also European Communities — Regime for the Importation, Sale and Distribution of
Bananas — Recourse to Article 21.5 by Ecuador, para. 6.20 (“by definition, a tariff quota is a quantitative
limit on the availability of a specific tariff rate.”).
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Article 5.1. Thus, the exemption placed Korea and other exporters in a better position than they might
otherwise have occupied.

187.  But more importantly, the label placed on the measure has no bearing on the outcome of this
dispute. Korea has failed to provide any legal basis to conclude that the measure — whether treated as a
supplemental duty with exemptions or a TRQ — is inconsistent with Article 5 or Article XIII. Therefore, it
has failed to meet its burden of proof.

b. The Article 5 Rules for Safeguard Quantitative Restrictions and Quotas Do
Not Apply Because the Line Pipe Safeguard Is Not a Quantitative
Restriction.

188.  Article 5 places restrictions on a Member’s ability to apply a quantitative restriction or quota as a
safeguard measure. These restrictions do not apply to the line pipe safeguard for the simple reason that it
is neither a quantitative restriction nor a quota.

189.  Article 5 affects a Member’s ability to use a quantitative restriction as a safeguard measure in
three ways:

o Under Article 5.1, second sentence, “any quantitative restriction shall not reduce the quantity of
imports below the level of a recent period which shall be the average of imports in the last three
representative years for which statistics are available” unless the Member provides “clear
justification.”

. Under Article 5.2(a), any allocation of a quota must either be endorsed by the supplying countries
or must be based on the proportion of imports supplied during a previous representative period by
each Member with a substantial interest in supplying the product.

J Under Article 5.2(b), a Member may depart from the requirements of Article 5.2(a) in certain
limited circumstances.

190.  On their face, these obligations apply only to measures in the form of a quantitative restriction or
quota. This is obviously not the case if the line pipe safeguard is recognized as a supplemental duty.
Duties are by their nature not “quantitative restrictions.” The text of Article XI:1 demonstrates this point
by explicitly excluding “duties, taxes or other charges” from the “prohibitions or restrictions” that fali
subject to its ban on “quantitative restrictions.”

191.  Korea instead argues that the line pipe safeguard is a TRQ, and that a TRQ is a quantitative
restriction. The only basis it provides is the unsupported assertion that “[t]he plain meaning of a tariff-
rate quota is that it consists of two elements: a quota and a tariff.” However, the language of the WTO
Agreements, practice under GATT 1947, and the interpretations of past panels establish that a TRQ is not
a quantitative restriction.

192.  In deciding that TRQs were not subject to the GATT 1947 Article XI ban on quantitative
restrictions, the panel in EEC — Import Regime for Bananas (“Bananas 11"’y adopted reasoning that reveals
the flaws with Korea’s conclusion:
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c. Article XIII Does Not Apply to a Safeguard Measure Imposed Pursuant to
the Safeguards Agreement and Article XIX.

196.  Korea argues that, in addition to meeting the requirements of the Safeguards Agreement and
Article XIX, a Member imposing a TRQ safeguard must meet additional requirements created by Article
XII. This view disregards the most fundamental rule of treaty interpretation - to examine “the ordinary
meaning to be given to the terms of the treaty in their context and in light of its object and purpose.””**
The object and purpose of the Safeguards Agreement is to “clarify and reinforce the disciplines of GATT
1994, and specifically those of its Article XIX” by creating “a comprehensive agreement, applicable to all
Members and based on the basic principles of GATT 1994.”*° One vital aspect of this clarification was
the integration of Article XIII principles into the comprehensive framework of the Safeguards Agreement,
with some strengthened, some remaining the same, and some removed. Any interpretation, like Korea’s,
that seeks to apply Article XIII independently to safeguard measures does violence to the stated object and
purpose of the Safeguards Agreement. Moreover, it disturbs the balance of rights and obligations that, in
this case, allows the line pipe safeguard to achieve the objectives of remedying serious injury and
facilitating adjustment.

197. A panel found that, under GATT 1947, Article X1II did apply to measures applied under Article
XIX.*® However, it is well established that “the GATT 1994 is not the GATT 1947. 1t is ‘legally
distinct’ from the GATT 1947.7%7 The addition of the Safeguards Agreement to the GATT text under the
WTO Agreement broke any link that may have existed between Articles XIII and XIX under GATT 1947.

198.  The preamble of the Safeguards Agreement sets forth two objectives relevant to an analysis of the
relationship between Article XIII and the Safeguards Agreement under the WTO Agreement:

Recognizing the need to clarify and reinforce the disciplines of GATT 1994, and
specifically those of its Article XIX, . . . to re-establish multilateral control over
safeguards and eliminate measures that escape such control; . . .

Recognizing further that, for these purposes, a comprehensive agreement,
applicable to all Members and based on the basic principles of GATT 1994, is called for.

199.  The Safeguards Agreement achieves these goals by adopting the basic principles of GATT 1994
and expanding on the requirements for imposition of a safeguard measure under Article XIX. In the latter
category, it defines key safeguard terms in Article 4.1, identifies factors to consider in a serious injury
investigation in Article 4.2, and sets procedural requirements for the investigation in Article 3. Article
5.1, first sentence, precludes safeguard measures from being applied beyond the extent necessary to
remedy serious injury and facilitate adjustment.

¢ Vienna Convention, Art. 31.1; Argentina — Footwear (AB), para. 91.
25 Safeguards Agreement, preamble.

26 Norway — Restrictions on Imports of Certain Textile Products, adopted on 18 June 1980,
L/4959 - BISD 275/119, para. 14(a).

BT Argentina — Footwear (AB), para. 81 (emphasis in original).
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200. In the realm of basic principles, Article 2.2 imposes a nondiscrimination requirement on safeguard
measures. The Safeguards Agreement also adopts several of the basic requirements of GATT Article
XIII. Paragraphs 1 and 2 of Article 12 impose notice requirements similar to, but more rigorous than
those under Article XIIL:3(b) and 3(c). Articles 8 and 12.3, like paragraph 4 of Article XIII, contains
consultation requirements. Article 5.2(a) is identical to paragraph 2(d) of Article XIII, which governs
allocation of quotas among supplying countries.

201. In several instances, the Safeguards Agreement adopts rules more stringent than those under
Article XIII. Article 5.1, first sentence, requires that the application of any measure (not just a quota) be
no more restrictive than necessary to remedy serious injury and facilitate adjustment. Article 5.2, second
sentence, places much stricter limits on the determination of the amount of an absolute quota than does
Article XII. Article 5.2(b) creates an exception to quota allocation rules entirely absent from Article XIIL
And, as noted above, the Safeguards Agreement does not adopt the Article XIII provision subjecting
TRQs to the rules governing quantitative restrictions.

202.  Korea argues that the Article XIII requirements not incorporated into the Safeguards Agreement
nevertheless apply to safeguard measures. As support for this proposition, it cites:

. The statement in Article II:2 of the Marrakesh Agreement that all of the Multilateral Trade
Agreements in Annexes 1, 2 and 3 “are integral parts of this Agreement, binding on all members”’

k]

o The Appellate Body finding in Argentina — Footwear that “Article XIX of GATT and the
Agreement on Safeguards must a fortiori be read as representing an inseparable package of rights
and disciplines,” as they are both provisions of one treaty; and

. The finding in Argentina — Footwear that “a treaty interpreter must read all applicable provisions
of a treaty in a way that gives meaning to a// of them, harmoniously.”***

203.  Korea fails to appreciate that these principles show the fallacy of its interpretation. If the panel is
to treat Article XIII and the Safeguards Agreement as integral parts of one agreement, it must respect the
relationship that the WTO Agreement establishes between them.

204.  The text of the WTO Agreement delineates precisely the relationship between the Safeguards
Agreement and the other multilateral trade agreements. Most importantly, as the Appellate Body
recognized in Argentina — Footwear, Article XIX and the Safeguards Agreement form an “inseparable
package of rights and disciplines.”” It based this conclusion on the fact they “relate to the same thing,
namely the application by Members of safeguard measures.” The Appellate Body also noted the
Safeguards Agreement’s numerous references to Article XIX. Article 1 states that the agreement applies
to the “measures” provided under Article XIX. Under Article 11.1(a), a safeguard measure must
“conform[] with the provisions of that Article applied in accordance with this Agreement.”** We note in

#% Korea’s First Written Submission, p. 33, n. 134.
B9 Argentina ~ Footwear (AB), para. 81.
20 Argentina ~ Footwear (AB), paras. 88-89.




United States — Definitive Safeguard Measures on First Submission of the United States
Imports of Circular Welded Carbon-Quality Line Pipe from Korea March 23, 2001 - Page 51

addition the provision under Article 11.1(c) that the Safeguards Agreement applies only to measures under
Article XIX, and not those under any other provision of the WTO Agreement.

205.  None of these observations holds true for Article X1II, establishing that it is not part of the
“inseparable package of rights and disciplines” that regulate application of a an Article XIX safeguard
measure.

206. A consideration of the particular Article XIII obligations that Korea believes are applicable to the
line pipe safeguard shows the errors in its reasoning. For example, Korea argues that the line pipe
safeguard did not comply with the Article XIII:2(d) obligations regarding allocation of quotas among
exporting countries.”*' That provision is identical to Article 5.2(a). Thus, if Article XIIT:2(d) applied
independently to a safeguard measure, the inclusion of the same language in Article 5.2(a) becomes
superfluous, which would violate the principle of effectiveness in interpretation of treaties.?*?

207.  In addition, under the Safeguards Agreement, Article 5.2(b) authorizes deviation from the Article
5.2(a) requirement to base quota allocations on a previous representative period. If Article XIII:2(d)
created an independent obligation with regard to Safeguards Agreements, it would not be subject to the
exception created by Article 5.2(b), creating a conflict between the Safeguards Agreement and GATT
1994. Thus, the public international law presumption against conflicts militates against an interpretation
that applies Article XIII:2(d) to safeguard measures.”*

208.  Korea also contends that the line pipe safeguard is inconsistent with the “general overarching
requirement” in the chapeau of Article XIII:2 that “[c]ontracting parties shall aim at a distribution of trade
in such products approaching as closely as possible the shares which the various contracting parties might
be expected to obtain in the absence of such restrictions.”** However, the word-for-word incorporation of
Article XIII:2(d) into the Safeguards Agreement suggests that the drafters purposely omitted the
chapeau.’*®

209.  Korea argues that the line pipe safeguard violated both the Article XIII:2(a) obligation that
“wherever practicable,” total TRQ amounts shall be “fixed,” and the Article XIII:3(b) obligation to notify
WTO Members of the amount and allocations of any quota. Again, that the Safeguards Agreement
simultaneously omits this provision and incorporates other provisions of Article XIII suggests strongly
that the omission was intentional.

! Korea’s First Written Submission, para. 128.
2 See note 231, supra.

2 United States — Section 110(5), WT/DS160/R, para. 6.66; accord Indonesia — Certain
Measures Affecting the Automobile Industry, WT/DS54/R, para. 14.28.

% Korea’s First Written Submission, para. 124.

2 As the Appellate Body has noted, a treaty interpreter must “read and interpret the words
actually used by the agreement under examination, and not words which the interpreter may feel should
have been used.” EC — Hormones (AB), para. 181
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215, The text of GATT 1994 is clear on this point. Article XXIV:4 recognizes “the desirability of
increasing freedom of trade by the development, through voluntary agreements, of closer integration”
among countries consistent with the objective of facilitating trade while not raising barriers to trade with
other Members. To this end, Article XXIV:5 provides that “the provisions of this Agreement shall not
prevent” the formation of a free-trade area, provided that certain conditions are met.

216.  Article XXIV:8(b) defines a free trade area as:

a group of two or more customs territories in which the duties and other restrictive
regulations of commerce (except, where necessary, those permitted under Articles XI,
XIIL X1I, X1V, XV and XX) are eliminated on substantially all the trade between the
constituent territories in products originating in such territories.

It is noteworthy that the list of measures that Article XXIV:8 specifically authorizes FTA parties to
maintain against each other does not include safeguards measures applied under Article XIX. By
implication then, safeguard measures either may or must be made part of the general elimination of
“restrictive regulations of commerce” under any FTA.

217.  We demonstrated in the preceding section that Article XIII does not apply to safeguard measures.
However, to the extent that Articles I, XIII, or XIX can be interpreted to contemplate the application of
safeguard measures to products from all sources, Article XXIV creates a limited exception. This is
because under the express terms of Article XXIV:5, no other provision of the GATT 1994, including
Article XIX, can be read to prevent participants in an FTA from carrying out their mutual commitments to
exempt each other’s trade from trade restrictive measures, including safeguard measures.

218. NAFTA qualifies for this exception. There is no dispute that NAFTA is an FTA within the
meaning of Article XXIV:8, duly notified to the GATT, and that it calls for the parties to exclude each
other’s goods from Article XIX safeguard measures under certain conditions.”” Nor is there any dispute
that, in excluding Mexican and Canadian line pipe from its safeguard measure, the United States acted in
compliance with NAFTA. The safeguard exclusion was part of NAFTA at the time of its entry into force.
Prior to that time, a similar provision applied solely between the United States and Canada pursuant to the
United States - Canada Free-Trade Agreement.**®

219.  Nor has Korea disputed that the safeguard exclusion is an integral component of the elimination
of trade restrictive measures incorporated in NAFTA. Therefore, the exclusion is part of the general
elimination of restrictive regulations of trade under an FTA, and falls within the purview of Article XXIV.
By virtue of Article XXIV:5, application by the United States of the safeguards exclusion is not
foreclosed either by the requirements of Articles I, XI1I, or XIX.

220.  Article 2.2 also creates a nondiscrimination requirement. However, this requirement does not
supersede the Article XXIV authorization for Members to exclude free trade agreement partners from
safeguard measures. The last sentence of footnote 1 states that “[n]othing in this Agreement prejudges the
interpretation of the relationship between Article XIX and paragraph 8 of Article XXIV of GATT 1994.”

**7 See North American Free Trade Agreement, Article 802.
% U.S.-Canada Free Trade Agreement, Art. 1102. The Agreement entered into force in 1988.




United States — Definitive Safeguard Measures on First Submission of the United States
Imports of Circular Welded Carbon-Quality Line Pipe from Korea March 23, 2001 - Page 54

Thus, issues related to FTA imports are to be addressed exclusively under the relevant GATT 1994
articles.

221.  Application of the customary rules of treaty interpretation supports this conclusion. Under Article
31 of the Vienna Convention, the words in footnote 1 must be interpreted in good faith in accordance with
their ordinary meaning in their context and in the light of the object and purpose of the Safeguards
Agreement. The ordinary meaning of the first four words of the footnote, “nothing in this Agreement,” is
to place a limitation on the entire agreement by indicating something that it does not do. The end of the
sentence indicates what is being limited — “the interpretation of the relationship between Article XIX and
paragraph 8 of Article XXIV of GATT 1994.”

222.  Asnoted above, Article XIX authorizes the imposition of safeguard measures subject to certain
conditions. Article XXIV:8(b) defines a free trade agreement in terms of the restrictive regulations on
trade that it must eliminate, and those that it may retain.”*® Therefore, the “relationship” between Articles
XIX and XXIV:8 addresses the application of safeguard measures in the context of an FTA that may
prohibit or limit safeguard measures as one way to eliminate duties and other restrictive regulation of
commerce.

223.  The verb, “prejudge,” establishes the nature of the limitation. The ordinary meaning of the word
is to “[a]ffect adversely or unjustly; prejudice, harm, injure,” and to “[p]ass judgment or pronounce
sentence on before trial without proper inquiry.”**

224.  These separate elements of footnote 1, last sentence, combine to establish that nothing in the
Safeguards Agreement shall affect the interpretation of the extent to which the Members of an FTA may
exclude trade among themselves from the application of Article XIX safeguard measures. In other words,
the footnote means that the provisions of the Safeguards Agreement are not intended to disturb the
relationship between the GATT 1994 rules addressing safeguard measures on the one hand and the rights
and obligations of the participants in an FTA on the other.

225.  The footnote signals that the framers of the Safeguards Agreement intended to avoid disturbing
the status quo ante with regard to these issues, leaving them to be resolved exclusively under the GATT
1994 provisions as they stood prior to 1995. As we have shown above, those provisions permit the
exclusion of free trade agreement partners from safeguard measures.

226.  Korea complains that such exclusions discriminate against it because the safeguard measure has
made Korean line pipe less competitive with imports from Canada and Mexico in the United States.
However, in this regard, the line pipe safeguard operates no differently from any other duty rate that the
United States maintains in conformity with the WTO Agreement. NAFTA trading partners receive an
advantage as a result of their agreement to remove restrictions from substantially all trade with the United
States. Indeed, it would be quite odd to interpret Article XXIV as requiring the complete elimination of
such restrictions and Articles I or XIII:1 as requiring the application of safeguard measures.

249 Article XXIV:8(a) defines a customs union and, therefore, is not relevant to this inquiry.

2% The New Shorter Oxford English Dictionary, pp. 2332-2333.
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examine whether, in addition, the measure was also inconsistent with Article XIX:1(a) of
the GATT 1994. The inconsistency, as we said, deprived the measure of legal basis.?>

2. Korea Has Conceded That the USITC Investigation Demonstrated the Existence of
Unforeseen Developments.

230.  Inits submission, Korea claims that “[n]o unforeseen circumstances were identified by the Untied
States, nor do any such circumstances exist in the record of the case.””** However, earlier in the same
submission Korea states that in 1997 and early 1998, “[e]xpectations of both importers and the domestic
industry were that demand would continue to be strong.”*** It then continues to state that “in late 1998
and early 1999, oil prices collapsed.”®® Thus, Korea’s own characterization of the record demonstrates
that a development — the “collapse” in oil prices — was not expected — i.e., was unforeseen. In short, it has
not only failed to present a prima facie case that the record reflects no unforeseen developments, it has
actually demonstrated the opposite.

231.  Korea cites no evidence in support of these observations. One importer reported that domestic
producers “misjudged the market” and built up large inventories,”’ demonstrating Korea’s point that
domestic producers had high expectations going into 1998. However, even more than the collapse in oil
prices, the record indicates the importance of the East Asian financial crisis — another unforeseen
development — in motivating supplying countries to increase shipments to the United States.**®

3. Korea’s Article 11 Claim That the United States Failed to Establish the Existence of
an “Emergency Situation” Is Redundant.

232.  Nothing in the Safeguards Agreement or Article XIX requires a showing that imports present an
“emergency situation,” as Korea claims.”* Rather, the Safeguards Agreement and Article XIX set forth
the conditions under which a member may take the “emergency action” provided under Article XIX,
namely, imposition of a safeguard measure.

233.  As we have described above, the USITC found that increased line pipe imports presented the
elements necessary for imposition of a safeguard remedy — a rapid increase in the volume of imports that
caused an overall impairment to the condition of the domestic industry. Import and domestic prices both
plummeted. As a result, domestic producers’ profits at the end of the investigation period were 10.8

3 US ~ Wheat Gluten (AB), para. 181.

2% Korea’s First Written Submission, para. 318.

% Korea’s First Written Submission, para. 292.

256 Korea’s First Written Submission, para. 293.
7 USITC Report, p. II-67.

2% USITC Report, p. I1-66 ; Petition for Relief Pursuant to Section 201 of the Trade Act of 1974,
As Amended, pp. 16-19 (30 June 1999) (Exhibit USA-7); Post-Hearing Brief of Petitioners, pp. 49-50
(Exhibit USA-4).

% Korea’s First Written Submission, paras. 319-322.
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percentage points lower than their previous low.**® In meeting the criteria of the Safeguards Agreement

and Article XIX, the United States established that there was an “emergency” within the meaning of
Article XIX. These statistics show that an emergency existed in the ordinary sense of the word, too.

4. Korea Has Failed Meet Its Burden of Showing That the United States Failed to
Provide the Meaningful Opportunity for Prior Consultations Required Under
Article 12.3.

234. Inits Article 12.1(b) supplemental notification of 25 January 2000, the United States announced
its preparedness to consult with any Member having a substantial interest as an exporter of line pipe. As
Korea notes, it first took advantage of this opportunity on 25 January 2000. Korea admits that it received
notice of the measure that the President proposed to apply on 11 February, 17 days before the date the
measure was scheduled to take effect.

235.  Article 12.3 obliges a Member proposing to apply a safeguard measure to provide “adequate
opportunity for prior consultations.” The Appellate Body has found that this obligation

requires a Member proposing to apply a safeguard measure to provide exporting Members
with sufficient information and time to allow for the possibility, through consultations, for
a meaningful exchange on the issues identified. To us, it follows from the text of Article
12.3 itself that information on the proposed measure must be provided in advance of the
consultations, so that the consultations can adequately address that measure.*!

236.  We note, as have both the Appellate Body and Korea, that “safeguard measures were intended by
the drafters of the GATT to be matters out of the ordinary, to be matters of urgency, to be, in short,
‘emergency actions.””*** The obligation must be interpreted in light of this object and purpose of the
Safeguards Agreement and Article XIX.

237.  Article 12.3 requires the provision of an opportunity for prior consultations, rather than requiring
consultations themselves. “Opportunity” means “[a] time or condition favourable for a particular action
or aim; occasion, chance.”” Thus, a Member satisfies the Article 12.3 obligation by providing a time or
chance for consultations by providing necessary information and making itself available for consultations.
Since the consultations cover “emergency” action, tight time frames will obviously be necessary.

238.  The United States complied with this obligation by making itself available, as it anmounced in its
supplemental Article 12.1(b) notification. It did not foreclose the possibility of further consultations
following the President’s announcement of the safeguard measure. Moreover, the press announcement of
11 February provided the information a Member would need to conduct consultations under Article

260 USITC Report, p. I1-27.
261 US — Wheat Gluten (AB), para. 136.
2 drgentina — Footwear (AB), para. 93; Korea’s First Written Submission, paras. 319-322.

263 The New Shorter Oxford English Dictionary, p. 2009 (rare and inapplicable definitions
omitted).
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12.3.%%* In light of the emergency nature of the action, this schedule presented Korea with an adequate
opportunity to request consultations.”®® That it failed to seize this opportunity is Korea’s fault, and does
not establish a failure by the United States to comply with its obligations under the WTO Agreement.

5. Korea Has Failed to Meet Its Burden of Showing That the United States Did Not
Endeavor to Maintain a Substantially Equivalent Level of Concessions Under
Article 8.1.

239.  As Korea observes, Article 8.1 is explicitly linked to Article 12.3. Failure to observe the Article
12.3 obligation also makes a Member inconsistent with its obligations under Article 8.1. Korea rests its
entire claim with regard to Article 8.1 on the claimed violation of Article 12.3. As we showed in the
preceding section, it has failed to prove that claim. Therefore, Korea has failed also to meet its burden of
proof with regard to Article 8.1.

Iv. PROCEDURAL ARGUMENTS

A. Korea Provides No Basis For The Panel To Request Confidential Information From The
United States.

240.  Korea asks the Panel to request immense quantities of confidential information from the United
States — the entire confidential record before the USITC and all papers used in deciding the nature of
safeguard measure to apply. However, Korea has nowhere established that any of this information is
either necessary or appropriate to the Panel’s evaluation of its claims. The voluminous nonconfidential
information on the record will allow the Panel to address each of Korea’s arguments. If the Panel
considers additional information necessary to its deliberations, the United States can meet that need with
nonconfidential summaries or indexed data of the kind provided in the U.S. letter to the Panel of 16
February 2001 (February 16™ Letter), which Korea itself admits is acceptable for most purposes.’®® The
sole inadequacy that Korea alleges for this data — that it does not reveal import trends relative to domestic
production — is entirely illusory, as we show below. Thus, granting Korea’s request would add nothing to
the Panel’s deliberations.

241.  Requesting confidential information would, however, burden the United States and the Panel.
The Panel would need to devise procedures for the protection of proprietary information, adjudicate

*%* The press release indicates the duration of the measure, the level of the supplemental duty,
the schedule for liberalization, and the amount of imports from each country eligible for the exclusion.
Statement by the Press Secretary, 11 February 2000 (Exhibit KOR-16). The prior notifications described
the product and proposed date of introduction of the measure. G/SG/N/8/USA/7/Suppl.1 (25 January
2000); G/SG/N/8/USA/7 (11 November 1999).

?% In fact, the United States met with representatives of the European Communities during this
period.

%% Korea’s First Written Submission, para. 64 (“Korea can accept the United States data in
indexed form with respect to the absolute import trends, apparent consumption, and domestic shipments.

).
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disputes over whether a party inappropriately released such information, and scrutinize its own documents
to protect against disclosure. The United States would have to obtain the consent of all 96 parties that
submitted confidential information to the USITC before providing the information to the Panel, a burden
which will detract from its ability to defend itself in this dispute.

242, Thus, Korea has provided no basis for the Panel to consider confidential information as
“necessary and appropriate” to this dispute, the prerequisite to requesting such information under Article
13.1 DSU. The Panel should accordingly reject Korea’s suggestion to request confidential information.

1. As The Panel Recognized, It Should Invoke Article 13.1 DSU Only To Request
Information That Is Otherwise Unavailable, And Should Rely On Nonconfidential
Information To The Extent Possible.

243.  Article 13.1 DSU authorizes a dispute settlement panel to request Members to provide “such
information as the panel considers necessary and appropriate.” However, Article 3.2 SGA requires that
confidential information provided to the competent authorities during a safeguard investigation “shall not
be disclosed without permission of the party submitting it.” The Appellate Body has recognized that the
potential conflict between these two provisions presents “a serious systemic issue.”*®’ Faced with this
issue, the Panel correctly recognized that it “should show appropriate restraint in the exercise of its
authority under Article 13.1 of the DSU to seek confidential information from a party.”*®

244,  Several considerations support the Panel’s decision to exercise restraint. Under Article 13.1 DSU,
a panel’s authority to request information extends only to information that the panel considers “necessary
and appropriate.” “Necessary” means “[t}hat which cannot be dispensed with or done without; requisite,
essential, needful,”* and “appropriate” means “specially suitable . . . proper, fitting.”*’® The provision
appears in the section of the DSU dealing with resolution of disputes by panels. Thus, a panel only has
authority to request such information as is essential for resolution of the dispute before the panel and
suitable for use in that dispute.

245. By definition, if the dispute can be resolved without reference to a piece of information, that
information cannot be considered “necessary” to resolution of a dispute. There are three circumstances in
which information is not necessary in this sense.

7 Wheat Gluten (AB), para. 170. The Appellate Body noted its “strong agreement” with the
panel’s observation that this issue involved “the relationship between, on the one hand, the
confidentiality obligations under Article 3.2 SA of a Member’s investigating authorities with respect to
confidential information obtained in the course of 2 domestic safeguards investigation and, on the other
hand, the duties of Members when faced with a panel request for such confidential information under
Article 13 DSU.” Wheat Gluten (Panel), para. 8.11.

268 1 etter from Dariusz Rosati to Man Soon Chang & Rita Hayes, p. 2 (8 February 2001)
(“February 8" Letter”)

%% The New Shorter Oxford English Dictionary, p. 1895 (Clarendon Press 1993).
279 The New Shorter Oxford English Dictionary, p. 103.
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246.  First, a piece of information is not necessary if it is not relevant to the issue under dispute. The
Panel recognized this principle in rejecting Korea’s request for the full confidential record on the grounds
that the request “could encompass confidential information that is without relevance to the claims
advanced by Korea in this dispute.”*""

247.  Second, the information is not necessary if the claim to which it is related is not in dispute. Under
the DSU, the party asserting a claim bears the burden of asserting a prima facie case, which consists of
evidence and argument sufficient to establish a presumption that the measure is inconsistent with a
covered agreement.”’? If the evidence and argumentation submitted by the complaining party does not
meet that burden, there is no need for the panel to address the claim, and any additional information
related to that claim is not needed to resolve the dispute. As the Appellate Body found in Japan —
Varietals, it would be inappropriate for a panel to create a claim for a party that has failed to meet the
requisite burden of proof:

[Planels have a significant investigative authority. However, this authority cannot be used
by a panel to rule in favour of a complaining party which has not established a prima facie
case of inconsistency based on specific legal claims asserted by it.?”?

The Appellate Body reaffirmed this view in Canada — Aircraft, finding that a panel acts “erroneously”
when it “relieve[s] the complaining Member of the task of showing the inconsistency of the responding
Member’s measure.”*”*

248.  Third, the information is not “necessary” if other evidence available to the panel would allow a
resolution of the claims in dispute. In Canada — Aircraft, the panel decided that

We did not consider it appropriate to seek any information before receiving at least the
first written submissions of both parties. We considered that it was only on the basis of
these first written submissions that we could properly determine what, if any, additional
information might need to be sought.””

7' February 8" Letter, p. 2.

22 Appellate Body Report on United States - Shirts and Blouses from India, adopted on 23 May
1997, WT/DS33/AB/R, p.16.

2% Japan — Measures Affecting Agricultural Products, WT/DS76/AB/R, para. 129 (“Japan —
Varietals™).

2% Canada — Aircraft (AB), para. 194. The Appellate Body also concluded that a responding
Member cannot justify refusing to provide requested information on the grounds that the complaining
Member has not established a prima facie case. Ibid., para. 192. However, this logic cannot be read as
indicating that a Panel may request information that is not necessary. If that were the case, then the word
“necessary” — which appears twice in Article 13.1 in characterizing the information that a Panel may
request — would be deprived of all meaning.

2 Canada — Measures Affecting the Export of Civilian Aircraft, WT/DS70/R, para. 9.50 (14
April 1999). The Panel’s request for additional information is inconsistent with this interpretation of
(continued...)




United States ~ Definitive Safeguard Measures on First Submission of the United States
Imports of Circular Welded Carbon-Quality Line Pipe from Korea March 23,2001 - Page 61

In short, whether information is “necessary” within the meaning of Article 13.1 DSU depends on the
record before the panel. If the record is sufficient, there is no need for additional information.

249.  The panel in Lamb Meat provides a good example of this principle. One of the complainants
requested certain confidential information from the USITC investigation. The United States submitted
indexed data based on that information. The panel concluded that

Having carefully reviewed and analyzed the indexed information, we have found that it is
adequate and sufficient for purposes of our review of the USITC’s investigation and
determination pursuant to our terms of reference. As the complaining parties raise no
objection to the US decision to provide the requested data in indexed form, we consider
that Australia’s request for information is moot and does not need to be dealt with
further.”’

Thus, substitute information provided by the defending party may remove the need to request a particular
piece of information.

250.  Finally, we note that panels typically avoid reliance on confidential information where possible.*”’
There are several good reasons for this practice. If the panel uses confidential information, it must delete
the information from the public version of the report, which burdens the panel and limits the usefulness of
the report to other Members. Information submitted in a safeguards case reveals facts such as prices and
production costs, which could harm the submitters if revealed to their competitors. This highly sensitive
information requires a greater level of protection than is normally the case in WTO proceedings, placing a
greater burden on the panel and the parties. In addition, the acceptance of confidential information may
force the panel to adjudicate disputes over its treatment. Such a dispute recently forced the law firm
advising a Member to withdraw from an appeal before the Appellate Body.””

23 (...continued)
Article 13.1. See February 8" Letter. Although the United States believes that the Panel overstepped its
authority in requesting additional information before all parties had submitted their briefs, it complied
with that request in a spirit of cooperation with the Panel.

7% United States — Safeguard Measures on Imports of Fresh, Chilled or Frozen Lamb Meat
From New Zealand and Australia, WT/DS177/R, para. 5.65 (21 December 2000).

1 E.g., Thailand — Anti-dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy
Steel and H-Beams From Poland, WT/DS122/R, para. 7.67 (28 September 2000) (“[A] panel clearly may
refer to the confidential version of the application. However, in light of the particular arguments of
Poland . . . we consider that the non-confidential version of the application provides a sufficient basis for
our examination under Article 5.2 of the AD Agreement in this case.”); United States — Imposition of
Countervailing Duties on Certain Hot-rolled Lead and Bismuth Carbon Steel Products Originating in
the United Kingdom, WT/DS138/R, para. 6.7 (23 December 1999) (“we do not consider it necessary to
request the relevant information from the United States. In our view, the present dispute can be resolved
without reference to the precise facts surrounding the Richemont spin-off in Stainless Steel Sheet and
Strip.”).

> Thailand — Anti-dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy Steel
(continued...)
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251.  In a similar vein, requests for confidential information place a significant burden on the defending
party. In the Line Pipe investigation, the USITC received confidential information from 96 parties — 14
U.S. producers, 23 U.S. importers, 19 foreign producers, and 40 U.S. purchasers.””” None of them
consented in advance to the disclosure of their information to a WTO panel or to the Government of
Korea. Depending on the information sought, the United States could have to contact each of these
parties, which would impede its ability to prepare its submissions and oral presentations to the Panel.

2. Korea’s Requests for Confidential Information Disregard the Requirements of
Article 13.1 DSU and Improperly Reverse the Established Burden of Proof.

252.  Korea’s requests for confidential information show a misunderstanding of the Article 13.1 DSU
standard and the burden of proof. In addition, Korea’s entire approach to this question is inconsistent with
the Article 3.10 DSU instruction that parties not treat dispute settlement as a “contentious act.”

253, At their broadest, Korea’s requests rest on the proposition that confidential information is
“necessary to Korea’s defense,”™*® “essential to Korea’s claims regarding the measure,” or “will assist the
Panel in its review of” a claimed inconsistency with the Safeguards Agreement.”®’ These statements do
not satisfy the criteria of Article 13.1 DSU, which authorizes a request for additional information if the
panel considers such information to be necessary and appropriate. A mere allegation by the complaining
party does not by itself provide a basis for the Panel to reach a reasoned conclusion on this question.
Indeed, if a claim of necessity were sufficient, the complainant could control the fact-gathering process,
which would nullify the role that Article 13.1 DSU accords to the Panel.

254.  Moreover, these statements imply that Korea’s role in the presentation of evidence ends with the
enumeration of its claims that the U.S. safeguard measure is inconsistent with the WTO Agreement. This
view appears most clearly in the statement that “[i]t should be the burden of the United States to establish
why the Panel does not need the full deliberative data and information on which the ITC relied for its
decision making and which is now subject to review by the Panel.””® However, the Appellate Body
established in its earliest decisions that “the burden of proof rests upon the party, whether complaining or
defending, who asserts the affirmative of a particular claim or defence.”” In this dispute, it is Korea that

278 (..continued)
and H-Beams from Poland, WT/DS122/AB/R, para. 74 (12 March 2001) (“Thailand — Angles”). We
note that in £C — Poultry, the confidentiality of material referenced in the panel’s interim report was
compromised, and the confidential information was removed from the final report. European
Communities - Measures Affecting the Importation of Certain Poultry Products, WT/DS69/R, para. 191
(12 March 1998).

279 JSITC Report, pp. II-11, II-31, and 11-48, n. 111.

%0 The United States is puzzled at how information might be relevant to Korea’s “defense” when
it is, in fact, the complainant in this proceeding.

81 Korea’s First Written Submission, paras. 73 and 81.
82 Korea’s First Written Statement, para. 74.

¥ US - Wool Shirts, p. 17.
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Whereas more generalized requests for information (of the sort envisaged in Brazil’s
submission of 23 October 1998) may be appropriate for bodies such as commissions of

enquiry, we do not consider them appropriate for a panel acting under Article 13.1 of the
DSU »¢

263.  In addition, Korea claims that it must have the full report because it “has no way of knowing
exactly what data, contained in the missing sections, is relevant to the Panel’s review.””” This is
incorrect. The USITC’s deletions of confidential data from the public report left almost all section

headings and titles to tables and graphs intact, allowing the panel to identify the nature of the deleted
confidential information.

b. Quarterly Price Data for Imported and Domestic Line Pipe

264.  Korea contends that the USITC’s confidential data on pricing is necessary to evaluate the ITC’s
conclusions regarding the relationship between imported and domestic prices and incidence of
underselling. This request provides another example of Korea’s unnecessarily contentious approach to
this issue. The United States agrees that additional data on pricing is necessary and appropriate to the
Panel’s consideration of this dispute. However, that data need not be confidential. The United States
proposes at the first panel meeting to explore ways in which confidential data could be summarized or
indexed to provide the information that the Panel considers necessary and appropriate.

c. Financial Information on a Per-producer Basis

265.  Korea claims that the Panel needs company-specific financial information to evaluate whether
data for Lone Star Steel and Geneva Steel “improperly skewed overall industry data on profitability.”?*
However, company-specific financial data is irrelevant to the Panel’s evaluation of the USITC
determination. Article 4.2(a) of the Safeguards Agreement requires an examination of the entire industry,
not individual firms. Since the analysis proposed by Korea is inappropriate, the information necessary to
conduct that analysis is plainly not “necessary and appropriate” in this dispute.

266.  In addition, data on production costs, which underlie profitability calculations, are among the
most sensitive categories of information to any producer. The United States believes the Panel should be
especially circumspect in requesting such information.

267.  Finally, as we noted above, the nonconfidential information before the Panel establishes that the
inclusion of data for these two companies did not “skew” overall industry performance. Many companies
experienced decreasing profitability and losses in 1998. Moreover, any problems experienced by Geneva
resulted in part from the difficulties it experienced in line pipe sales and, therefore, were appropriately
factored into overall industry performance.*”

¥ Canada — Aircraft (Panel), para. 9.53.

7 Korea’s First Written Submission, para. 73.

%8 Korea’s First Written Submission, para. 79.

29 See Section IIL.E.1.b, above.
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d. The USITC Recommendation on Remedy, Supporting Economic
Memoranda, and the Confidential Report to the President.

268.  The United States has identified five economic memoranda and two memoranda by the
investigating staff in the USITC record for which there are no nonconfidential versions. Confidential
versions of these materials were provided under protective order to counsel for all of the parties in the
USITC investigation that qualified for access to such information. None of the parties to the investigation
objected to the absence of nonconfidential versions from the record. The United States agrees that
nonconfidential versions of these documents — but not the confidential information they contain — may be
necessary and appropriate to the Panel’s consideration of this dispute. Accordingly, we have prepared
nonconfidential versions and included them in the appendices to this submission.’®

269.  The Confidential Report to the President consists of the confidential versions of the determination
and remedy recommendation of the USITC, the views of Commissioner Crawford, the USITC Staff
Report, and the memorandums listed above. It contains no additional information. These materials are
otherwise on the record. Therefore, a copy of the Report to the President is not necessary to the Panel’s
resolution of this dispute.

5. Providing a Party’s Confidential Information to the Panel Without the Party’s
Consent Would Be a Disclosure Prohibited by Article 3.2.

270.  As we have noted, the Wheat Gluten panel concluded that the potential conflict between a
Member’s Article 3.2 obligation not to disclose confidential information and a panel’s authority to request
additional information presented “a serious systemic issue.”*”' The Appellate Body stated its “strong
agreement” with this view.*”® These findings indicate that both bodies found submission of confidential
information to a panel to constitute a “disclosure” that, under Article 3.2, cannot proceed absent the
consent of the party that submitted the information. If that were not the case, there would be no “systemic
issue.”

271.  Yet Korea now argues that submission of confidential information to a panel is not a “disclosure”
because standard panel procedures protect the information from disclosure. The ordinary meaning of
Article 3.2 does not support Korea’s interpretation. That provision states that confidential information
“shall not be disclosed without permission of the party submitting it.” The Oxford English Dictionary
defines “disclose” as “[r]emove the cover from; expose to view . . . [m]ake known, reveal.”** Similarly,

3% The five economic memoranda are: Memorandum EC-W-070 (Exhibit USA-9);
Memorandum EC-W-071 (Exhibit USA-5); Memorandum EC-W-072 (Exhibit USA-10); Memorandum
EC-W-073 (Exhibit USA-11); and Memorandum EC-W-074 (Exhibit USA-12). The two memoranda
from the investigating staff are Memorandum INV-W-247 (Exhibit USA-3) and Memorandum INV-W-
253 (Exhibit USA-13).

" Wheat Gluten (Panel), para. 8.11.
2 Wheat Gluten (AB), para. 170.

3 The New Shorter Oxford English Dictionary, p. 685 (quoting definitions 2 and 3; definitions
1 and 4 are not relevant).
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Black’s Law Dictionary defines disclose as “[t]o bring into view by uncovering; to expose; to make
known; to lay bare; to reveal to knowledge; to free from secrecy or ignorance, or to make known.”*

272.  The Panel and Korea do not possess the confidential information. Therefore, to provide that
information to the Panel or Korea would be “expose to view,” “make known,” and “reveal” the
information to the Panel and Korea. That the Panel and Korea would not then disclose the information to
third parties does not change the fact that submission to the Panel and any parties to the dispute itself
constitutes a disclosure within the meaning of Article 3.2.

273.  Korea argues that under U.S. practice, the provision of confidential information in a court or
binational panel proceeding is not a “disclosure,” but a “release” that does not require the consent of the
submitting party. It then posits that submission to a panel is analogous to those situations and extrapolates
that, therefore, U.S. practice establishes that release to a panel is not a “disclosure” within the meaning of
Article 3.2. As an initial point, the distinction Korea draws between “release” and “disclosure” is invalid,
as the terms are used interchangeably in U.S. law pertaining to confidential information in trade remedy
proceedings.’® However, Korea’s analysis is flawed in additional ways.

274.  First, U.S. law and practice do not provide for the disclosure of confidential information from a
safeguards investigation to courts or binational panels. U.S. courts have jurisdiction solely over
procedural flaws in a safeguards investigation, and not over the substance of the USITC determination.
Furthermore, the USITC may not disclose confidential information from a safeguards investigation to any
body — including the U.S. Congress or President — except with the consent of the submitting party.’*

394 Black’s Law Dictionary, 6% ed., p. 320 (West Publishing Co. 1991) (Exh. KOR-30).
Interestingly, Korea cites only a portion of this definition (“to free from secrecy”). Korea’s First Written
Submission, para. 85. The full definition makes clear that something is “disclosed” any time that it
becomes known to an individual, and not only when it becomes completely free from secrecy.

395 For example, section 777(c) of the Tariff Act of 1930 is entitled “Limited Disclosure of
Certain Proprietary Information under Protective Order.” (Exhibit USA-14). The cross reference to this
section in section 777(b)(1)(B) refers to “release” of information “in accordance with subsection (¢).”
This section is codified at 19 U.S.C. § 16771.

3% Under section 202(a)(8) of the Trade Act, section 332(g) of the Tariff Act of 1930 governs
the handling of confidential information in a safeguards investigation. That provision requires the
USITC to provide to the President or certain Congressional committees any information they request,
with the caveat that

the Commission may not release information which the Commission considers to be
confidential business information unless the party submitting the confidential business
information had notice at the time of submission, that such information would be
released by the Commission, or such party subsequently consents to the release of the
information.

Tariff Act of 1930, Section 332(g) (Exhibit USA-2). Thus, the statute prohibits any release or disclosure
of confidential information unless the submitting party gave constructive consent by submitting the
(continued...)
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275.  Second, even under U.S. antidumping and countervailing duty laws, which provide for judicial
and binational panel review, the provision of confidential information to the parties and panelists in a
binational panel proceeding process is characterized as “disclosure.”””” The same holds true for provision
of confidential information to the parties in a court case.*® The USITC does not accept confidential
information in an antidumping investigation unless the submitting party consents in advance to such
disclosure.’” Private parties and binational panel members may obtain the disclosure of confidential
information only if they agree to adopt measures sufficient to ensure its protection from disclosure to
ineligible persons. Breach of these rules is subject to strict penalties, including disbarment from practice
before a tribunal *'?

276.  Korea suggests that the USITC should have obtained consent for use in WTO panel proceedings
at the time it gathered confidential information in the Line Pipe investigation.’' This is not a realistic
option. As the panel found in Wheat Gluten, the prohibition on disclosure of confidential information
“encourages the fullest possible disclosure of relevant information by interested parties.”*'? U.S. law and
practice achieve this goal by assuring parties submitting confidential information that there are reliable
procedures in place to prevent an improper disclosure, and meaningful sanctions to ensure compliance
with those procedures. The USITC has found that the ability to describe these procedures and assure
submitting parties that improper disclosure of information will be punished are key factors in obtaining
voluntary compliance with requests for confidential information.

277.  However, WTO panels’ procedures for handling information change from dispute to dispute, and
there are no sanctions if the representatives of Members fail to comply.*'* At least one violation of

3% (_..continued)
information with the knowledge that it could be so released or gave actual consent later.

7 Tariff Act of 1930, § 777(f).

% Tariff Act of 1930, § 516a(b)(2)(B) (Exhibit USA-15). This provision is codified as 19
U.S.C.§ 1516a.

% Tariff Act of 1930, § 777(b)(1)(B)(ii). There is an exception to this requirement, but it
applies only to information “that should not be released under administrative protective order.” Under
USITC regulations, information qualifies for the exception only if it is privileged, classified (i.e.,
government confidential), or “there is a clear and compelling need to withhold [it] from disclosure.” 19
C.F.R. § 201.6(a)(2) (Exhibit USA-16). The USITC has never accepted information under this
exception.

310 Tariff Act of 1930, §§ 777(c)(1)(B), 777(H)(2)-(4), 19 C.E.R. § 207.7(d) (Exhibit USA-16).
3 Korea’s First Written Submission, para. 92.
12 US — Wheat Gluten (Panel), para. 8.20.

** The Appellate Body stated in Thailand — Angles that “we have done all that is possible within
our mandate under the DSU to address Thailand’s concerns” about the improper disclosure of
confidential information. Thailand — Angles, para. 76. Its actions consisted of (1) in a written ruling,
noting the concerns of the party whose information was improperly disclosed; (2) conducting an inquiry;
(3) providing a full account of all aspects pertaining to the issue; (4) making a finding that the
(continued...)
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confidentiality requirements has already occurred.’* Thus, the USITC believes that, if it required parties
to consent in advance to the disclosure of confidential information to WTO panels, it would have more
trouble obtaining such information. Companies that are not complainants or respondents in the
proceeding — who may often provide the least biased sources of information — are often the most reluctant
to cooperate. Thus, the approach suggested by Korea would reduce the quality of information in
safeguard proceedings, surely an outcome the panel should reject.

B. Request of the United States for a Preliminary Ruling That Evidence Not Submitted to the
USITC or Addressing Events After the Decision to Take a Safeguard Measure Is Not
Admissible in This Dispute.

278.  The United States requests that the Panel issue a preliminary ruling on the admissibility of new
information, which was not part of the record considered in the safeguards investigation, that Korea either
included or referenced in its first written submission. In many cases, the new information dates from affer
the application of the safeguard measure and describes conditions affer the application of the measure. As
such, the information is irrelevant to the Panel’s deliberative process. We request that the Panel declare
the new information to be inadmissible so that the parties to this dispute and the Panel can focus their
attention on the relevant information.

279.  The materials in question appears in the following text and exhibits of Korea’s First Written
Submission:

. Paragraph 261: Korea describes “price increases in late 1999 and early 2000" that were
announced after the USITC’s injury determination;

o Exhibit KOR-18, referenced in paragraphs 18 and 116: The exhibit describes a meeting between
the Vice President of the United States and U.S. union leaders;

. Exhibit KOR-23, referenced in para. 32: The exhibit is a newspaper article from November,
2000, that describes economic cycles in the oil and gas industry;

. Exhibit KOR-29, referenced in paras. 50-54, para 162 (footnote 61), and para. 178: The exhibit
contains import data for the period following application of the safeguard measure; and

o Exhibit KOR-45, referenced in para. 177: The exhibit contains the transcript for the hearing in
another USITC proceeding, which occurred after application of the safeguard measure.

313 (|..continued)
information was improperly disclosed; (5) rejecting an amicus curiae submission based in part on the
improperly disclosed confidential information; and (6) at the oral hearing, noting the concerns of the
party whose confidential information was improperly disclosed. If this is the extent of the Appellate
Body’s authority, meaningful sanctions are clearly not available. /bid., paras. 68-76.

314 See WT/DSB/M/41, item 8 (26 February 1998). The legal representatives of a party
transmitted confidential information provided by the other party to members of the public.
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280.  These materials or allegations were not on the administrative record before the USITC, nor were
they among the materials considered by the President in deciding whether to take a safeguard measure.
Accordingly, they are irrelevant to the Panel’s consideration of the determination made by the USITC.
Just as importantly, three of these categories of materials (Exhibits KOR-23, KOR-29, and KOR-45) date
from after the United States had applied the safeguard measure. As such, they are not relevant to the
evaluation of whether the United States acted consistency with Article 5.1 or 5.2(b).

1. Information Not on the USITC Administrative Record

281.  As we note above, it is well established that a panel must make an objective assessment of the
facts of the case and of the applicability and conformity with the relevant covered agreements. With
regard to fact-finding, “the applicable standard is neither de novo review as such, nor ‘total

deference.” ”*'* Korea has not put forward any alternative standard. However, its submission to the Panel
of new information, which was not part of the U.S. administrative process, is directly contrary to this
standard.

282.  Under Article 3 of the Safeguards Agreement, it is a Member’s competent authorities that
investigate the facts. The USITC did so by sending questionnaires to foreign producers, importers,
domestic producers, and purchasers. It also gathered other publicly available information and considered
information that interested parties submitted, both through written submissions and testimony at the public
hearings. We note that Korean parties participated extensively in the investigation and appeared at both
hearings conducted by the USITC.

283. By submitting new information that was never before the USITC, Korea would have this Panel
become another authority before which evidence could be submitted on the underlying facts. If that is
permitted, the panel must first consider the new evidence and then weigh the new evidence against the
evidence already on the record. This process is exactly the de novo review repeatedly condemned by the
Appellate Body.

284.  The materials that Korea included in its written statement demonstrate the pitfalls that a panel
faces in entertaining new information. Evidence on the USITC record was subject to comment by the
Commissioners, the USITC’s expert personnel, legal advisors to the interested parties, and industry
experts employed by the interested parties. For new information, such as that submitted by Korea, that
expertise is mostly unavailable.

285.  Moreover, allowing the submission of new evidence would harm the ability of competent
authorities to conduct investigations under Article 3 of the Safeguards Agreement. It is hard to imagine a
case in which some piece of information could not be obtained somewhere that was not before a
competent authority. Interested parties could submit one set of information to the competent authorities
and, upon challenge of the determination before the WTO, the interested Member could seek to relitigate
the case based on a new set of information.

" EC — Hormones (AB), para. 116, n. 111,
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286.  Finally, the obligations that Article 3 imposes on Members considering the application of a
safeguard measure have the effect of creating rights for the “importers, exporters and other interested
parties” of other Members to

present evidence and their views, including the opportunity to respond to the
presentations of other parties and submit their views, inter alia, as to whether or not the
application of a safeguard measure would be in the public interest.

Allowing a Member to subsequently present new evidence in the WTO dispute settlement process would
nullify these rights, as only governmental parties would have an unfettered right to present evidence and
views. In fact, if Members can reprise a safeguards investigation through dispute settlement, it renders the
entire Article 3 process meaningless, a result inconsistent with the principle of effectiveness in treaty
interpretation.®'®

287.  Therefore, the Panel should find that all evidence not included in the USITC record is
inadmissible for purposes of reviewing the USITC’s determination.

2. Information on Events After the Decision to Apply the Line Pipe Safeguard

288.  Korea’s claims all stem from the actions of the USITC in its investigation and determination, and
the decision of the President to apply the line pipe safeguard.’’” Both the USITC and the President based
their actions on information before them at the time of the decision. Therefore, Exhibits KOR-18, KOR-
23, KOR-29, and KOR-45 are irrelevant to the Panel’s consideration of Korea’s claims.

289.  Asthe Korea - Dairy panel emphasized, a panel must assess whether the Member that applied a
safeguard measure has “examined all relevant facts in its possession or which it should have obtained in
accordance with Article 4.2 of the Agreement on Safeguards at the time of the investigation.”'® Since the
USITC never possessed, nor could have obtained, data on future imports and events, or future analyses of
market conditions, such materials are completely irrelevant to the panel’s consideration of the
investigation and determination of the USITC.

290.  As we note above, the Article 3 obligations to conduct an investigation and to issue a report do
not apply to a Member in its decision under Articles 2.1 and 5.1 of whether and to what extent to impose a
safeguard measure. However, that does not mean that subsequent events can invalidate a safeguard that
satisfied the requirements of the Safeguards Agreement at the time of its application.

291.  Imevaluating the decision to take a safeguard measure in Korea — Dairy, the Appellate Body
stated that Article 5.1 “imposes an obligation on a Member applying a safeguard measure to ensure that
the measure applied is commensurate with the goals of preventing or remedying serious injury and of

1% Argentina — Footwear, para. 88, n. 76 (“An interpreter is not free to adopt a reading that
would result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility.”).

317 See generally Request for Establishment of a Panel by Korea (14 September 2000).
*® Korea — Dairy (Panel), para. 7.55 (emphasis added).
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M finding that the new information listed in the introduction to this section is inadmissible;
(2) requesting Korea to remove the new information from its first written submission and to

delete any arguments based on that information; and

3) instructing the Parties that the new information, and any arguments based on that
information, will not be considered by the Panel.

V. CONCLUSION

296.  For the foregoing reasons, the United States submits that its safeguard measure on imports of line
pipe satisfies U.S. obligations under the Safeguards Agreement and GATT 1994. Accordingly, the Panel
should reject Korea’s claims to the contrary.
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